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Before the
LIBRARY OF CONGRESS

Washington, D.C. 20024

In the Matter of )
)

ADJUSTMENT OF RATES FOR )
NONCOMMERCIAL EDUCATIONAL )
BROADCASTING COMPULSORY LICENSE )

Docket No. 96-6 CARP NCBRA

PETITION OF THE AMERICAN SOCIETY OF COMPOSERS,
AUTHORS AND PUBLISHERS TO MODIFY THE REPORT OF

THE ARBITRATION PANEL. DATED JULY 22. 1998

Pursuant to 37 C.F.R. g 251.55(a), the American Society of Composers, Authors

and Publishers ("ASCAP") hereby petitions the Librarian of Congress (the "Librarian") to modify

the Report of the Copyright Arbitration Royalty Panel (the "Panel"), dated July 22, 1998 (the

"Report"). In the Report, the Panel set the statutory rates and terms for public performances by

Public Broadcasters ofmusical compositions in ASCAP's repertory for the period January 1,

1998 through December 31, 2002. The Panel also set rates and terms applicable to the repertory

ofBroadcast Music, Inc. ("BMI").

INTRODUCTION

This Petition concerns only two features of the Report: (i) the Panel's determin-

ation of the amount of the license fee to be paid by Public Broadcasters to ASCAP and (ii) the

Panel's allocation ofarbitrators'ees among ASCAP, Public Broadcasters and BMI.

With respect to that portion of the Report regarding ASCAP's license fee, the Panel

explicitly rejected each of the parties'roposed methodologies for determining the amount of that

fee. Instead, the Panel developed its own method which purports, but fails in significant ways, to
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"key" off the license fee set by the Copyright Royalty Tribunal (the "CRT") in its June 6, 1978

decision (the "1978 CRT Decision").'n

its Report, the Panel began by finding that it was bound by the 1978 CRT

Decision. That decision provided that the then existing public television and radio stations should

pay a fee of $ 1,250,000 per year to ASCAP (the "1978 Fee"), subject to adjustment for changes in

the Consumer Price Index ("C.P.I.") for the years 1979 through 1982. The Panel then adjusted the

1978 Fee upward to reflect the growth in Public Broadcasters'ggregate revenues between 1978

and 1996 and downward to account for certain purported changes in Public Broadcasters'se of

ASCAP music over that same period. Then, rather than provide for revenue or C.P.I. adjustments

to the fee over the license term, the Panel arrived at a static ASCAP fee of $3,320,000 annually.

(Report at 25-26).

Assuming, arguendo, that the Panel's adoption of this formula (the "1978 Trending

Formula") is appropriate, the Panel failed to follow the methodology of the 1978 CRT Decision

by which it stated it was bound. In so departing, the Panel made several mathematical and

methodological errors which result in a significantly understated ASCAP fee. As set forth in

Section I of this Petition, the Panel:

applied the wrong revenue data for calculating Public Broadcasters'evenues
at the time of the 1978 CRT Decision by using 1978 data instead of the 1976
data actually available to the CRT;

For the convenience of the Librarian, a copy of the 1978 CRT Decision, designated before the
Panel as ASCAP Dir. Exh. 8, is appended hereto as Appendix A. Certain other exhibits
referred to herein are similarly reproduced in appendices to this Petition. All citations to the
record herein are made consistent with their designation by the Panel in the Report.
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applied the wrong financial data in calculating Public Broadcasters'otal gross
revenues for 1996 by excluding $ 122 million in "ancillary income;"

failed to make necessary adjustments to the ASCAP fee during the term of the
proposed regulations to account for inflation and the projected growth in
Public Broadcasters'evenues as the CRT specifically did; and

 incorrectly inferred a relationship between ASCAP's fee and "music share," a
circular approach rejected by the CRT as being contrary to Section 118, and
thereby improperly reduced ASCAP's fee for a presumed drop in ASCAP's
music share since 1978.

Because the Panel did not disclose that it would rely so heavily on the 1978 Fee or that it would

adopt the 1978 Trending Formula prior to the making of its Report, ASCAP did not have an

opportunity to alert the Panel to its errors. ASCAP thus petitions the Librarian to rectify the Panel's

errors in order to avoid an arbitrary application of the 1978 Trending Formula and, consequentially,

an arbitrary result.

Notwithstanding its request for certain necessary adjustments to the formula,

ASCAP believes the record before the Panel does not support the adoption of the 1978 Trending

Formula. Rather, that record requires the use of commercial benchmarks as the most appropriate

method for deriving reasonable license fees for Public Broadcasters. Section II of this Petition

addresses the legal and evidentiary basis for the commercial rate-setting approach proposed by

ASCAP. Finally, Section III of this Petition addresses the Panel's misallocation of arbitration

costs, a misallocation which is unprecedented, inappropriate and which, in the long run, will do

mischief to future CARP proceedings.
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THE PANEL'S APPLICATION OF
THE 1978 TRENDING FORMULA CONTAINS

PATENT ERRORS WHICH ARBITRAluLY
UNDERSTATE THE ASCAP LICENSE FEES AWARDED

According to the Panel, the 1978 Trending Formula is designed to serve as a neutral

method for determining the market value of ASCAP's repertory to Public Broadcasters. Specifically,

the Panel intended that its formula would determine what Public Broadcasters would pay and what

ASCAP would accept as a license fee in the absence of the compulsory license provided under 17

U.S.C. $ 118 ("Section 118"). (Report at 9-10). In support of its position, the Panel reasoned:

The 1978 Fee of $ 1,250,000 presumably established the fair
market value ofPublic Broadcasters'ccess to ASCAP's
repertory in 1978. (Report at 10, 25);

~ The 1978 Fee may be "adjusted" to account for the growth in
Public Broadcasters'evenues since the CRT's decision as a
means of reflecting Public Broadcasters'ncreased ability to pay
license fees. (Id. at 25, 27-31);

The 1978 Fee may be "adjusted" further to account for changes
since 1978 in the relative shares ofASCAP and BMI music broad-
cast on PBS-affiliated television stations. (Id. at 31-34);

The 1978 Fee as so "adjusted" is an appropriate proxy for license
fees which would otherwise be due from public radio stations to
ASCAP and BMI. (Id. at 25-28, 32 n.42); and

 The 1978 Fee, so adjusted, thus represents the fair market value of
the ASCAP repertory to all public television and radio stations in
each of the years 1998 through 2002. Od. at 37-39).

Mathematically, the Panel's 1978 Trending Formula may be represented as follows:

1998
ASCAP FEE

1978 x 1996 PB REVENUES
FEE 1978 PB REVENUES

x 1996 ASCAP MUSIC SHARE
1978 ASCAP MUSIC SHARE

newyork 29&5&5 vl [AtQ.doc)



1. The Panel's Use of 1978 Revenues
in the 1978 Trendina Formula is Arbitrarv

In adopting this mathematical formula, the Panel purported to evaluate data

available to the CRT during the 1978 proceeding. However, the Panel used PublicBroadcasters'ggregate

1978 revenues as a starting point for its revenue growth factor. (Report at 25, 31). As

a matter of fact, the CRT could not have based its decision, published on June 8, 1978, on Public

Broadcasters'978 revenue data. That data was not published until late 1979. See W.D. of

Bovle, App. C (FY-1978 data published on 12/31/79). The only revenue data in the record before

the CRT in 1978 was published 1976 data, not 1978 data. See PB Exh. 27X at Table 9. Public

Broadcasters so admitted in their Reply Findings ofFact and Conclusions ofLaw: "The Public

Broadcasters'nalysis begins with revenue information for the year 1976 (versus ASCAP's

1978), since 1976 was the last year for which the CRT had data in establishing a fee." PB Reply

PFFCL, Appendix A at 1.

Those 1976 data, found in PB Exh. 27X in the record, reflect aggregate Public

Broadcasters'976 revenues of $412.1 million, $ 140 million less than the $552.3 million figure

relied upon by the Panel in applying the 1978 Trending Formula. (A copy of the relevant table

from PB Exh. 27X is appended hereto as Appendix B.) The Panel's use of 1978 aggregate

revenues thus materially understates the "effective license rate" set by the CRT in 1978.

To explain, in trending forward for revenue growth, the Panel implicitly assumed

that the CRT had sanctioned the use of a particular fraction of revenues as an appropriate license

fee. Based on 1978 data, that percentage, or "effective license rate," would have been .22% of

Public Broadcasters'evenues ($ 1.25 million divided by $552.3 million equals .22% of
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revenues). (Report at 25-26, 31). If the 1978 Fee is stated as a percentage ofPublic

Broadcasters'ggregate 1976 revenues (as it should), the correct rate is .303% of aggregate

annual revenues ($ 1.25 million divided by $412 million). To be methodologically consistent, if

the Librarian otherwise adopts the Panel's 1978 Trending Formula, the Librarian should use

.303% as the effective rate applied against Public Broadcasters'996 revenues, not the .22% rate

erroneously relied upon by the Panel. If no other changes are made to the fee, this application has

the effect of raising ASCAP's annual fee to approximately $4.4 million annually. See Point I(5),

infra at 20.

The Panel's only substantive explanation for its reliance upon 1978 revenues in

creating an "effective rate," rather than the 1976 revenues actually available to the CRT, was that

"use of 1976 total revenues on our formula would yield hi@her license fees for 1996 because the

growth in revenues would be higher." (Report at 31 (emphasis in original)). There is no basis in

the record for making a material adjustment in favor ofPublic Broadcasters merely because the

fee generated by the formula might be "too high." Such an adjustment is inconsistent with the

Panel's findings that "the change in Public Broadcasters'evenues is the best indication of

relevant changed circumstances which require an adjustment of the chosen benchmark." (Report

at 27). As noted below at page 14, the Panel's decision must be grounded in the record evidence

and its findings must be applied in a consistent manner. Here, Public Broadcasters are neither

entitled to, nor require, any subsidies Rom the Panel in the form of arbitrary adjustments to a

Although, as in this proceeding, "Public Broadcasters" in 1978 consisted ofhundreds of
television and radio stations in the U.S., the stations reported their finances as a group. The

(continued...)
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supposedly neutral formula at the expense of ASCAP's members. The Copyright Act prohibits

subsidization, as the Panel expressly found in its Report. (Report at 9); S. Rep. No. 94-473, 1"

Sess. at 101 (1975) (ASCAP Direct Exh. 4); H.R. Rep. No. 94-1476 at 118 (1976) (ASCAP

Direct Exh. 5). Nor is there any basis for believing that Public Broadcasters are unable to pay

license fees based upon the application of 1976 revenue data to the formula, even assuming that

"ability to pay" was relevant under Section 118. The record is replete with evidence

demonstrating the ability ofPublic Broadcasters to absorb the substantially larger fee increases

proposed by ASCAP in its Direct Case. E~ ASCAP PFFCL 113-115.

2. The Panel's Exclusion of $ 122
Million ofPublic Broadcasters'996

Revenues Was Arbitrarv

In conducting its review of the changes in Public Broadcasters'evenues since the

1978 CRT Decision, the Panel next attempted to ascertain the extent ofPublicBroadcasters'current"
revenues. Because published data was not yet available for 1998 or 1997, the Panel relied

on published 1996 revenues as a surrogate for 1998. (Report at 30). (The portions of the 1996

revenue report actually relied upon the Panel, originally contained in ASCAP Exh. 31X, are

appended hereto as Appendix C). In its application of the 1978 Trending Formula, the Panel

applied its own 1978 efFective license rate of .22% (instead of the CRT's actual .303% rate) against

a "preliminary" 1996 revenue figure of $ 1,955,726,000 listed on page 6 ofASCAP Exh. 31X.

(... continued)

data presented to both the CRT in 1978 to the Panel in this proceeding was an aggregation of
the revenues generated by individual stations. See ~e, PB Direct Exh. 4; PB Exh. 27X.
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The quoted revenue figure, however, does not include all ofPublicBroadcasters'996

revenues. Later in the same Exhibit relied upon by the Panel, Public Broadcasters disclose

that they had $ 122,050,000 in "ancillary revenues" in 1996, in addition to the $ 1,955,726,000 in

"preliminary" 1996 revenues. (See Appendix C at 13). These "ancillary revenues" are comprised

largely of the sale of public broadcasting merchandise such as videos, audiotapes, toys and books.

The Panel recognized that this revenue existed in 1996 but arbitrarily and, without explanation,

excluded it from the 1978 Trending Formula. (Report at 30). This unexplained exclusion of over

$ 122 million is clearly material and manifestly arbitrary — it understates the overall change in

Public Broadcasters'evenues and lowers ASCAP's fee by approximately $205,000 annually.

See Point I(5), infra at 20.

The stated reason for the Panel's use of gross revenues in the first instance was

that "gross" revenues are the best indication of "the true increase in Public Broadcasters'bility

to pay license fees."'Report at 30). The existence of over $ 122 million in additional "gross"

revenues in Public Broadcasters'offers impacts on their "ability to pay." If the Librarian agrees

with the Panel that the change in Public Broadcasters'inancial resources is relevant, all gross

In its proposed methodology described in Section II ~infr ASCAP also excluded all ancillary
income from its commercial fee calculation. That exclusion, however, was based on the fact
that, in licensing commercial broadcasters, revenues subject to ASCAP's license fee do not
include the equivalent of ancillary income. If the issue is one of Public Broadcasters'ability
to pay," as opposed to what commercial broadcasters pay to ASCAP, the income must be
included to be internally consistent.

That such revenues are not factored into Public Broadcasters'ublished revenue statements
is irrelevant — the determination of reasonable fees under Section 118 should not be dictated
by accounting decisions as to where and how certain categories of revenues will be reported
for the purpose of Congressional appropriations. See ASCAP PFFCL 39-40.
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revenues, including ancillary revenue, should be factored into the 1978 Trending Formula. That

inclusion would be consistent with the Panel's finding that "total revenues" refiect the "true

increase" in ability to pay. (Report at 30). The Librarian should therefore substitute total 1996

revenues of $2,077,776,000 for the partial 1996 revenues of $ 1,955,726,000 inexplicably used by

the Panel in its application of the 1978 Trending Formula.

The Panel's Failure to Follow the 1978 CRT
Decision and Provide for Interim Adjustments
to the Fee to Account for Potential Changes in
Public Broadcasters'evenues or Inflation Was Arbitrarv

Because the ASCAP fee awarded by the Panel was ultimately derived from 1996

revenue data, not 1998 data, the resulting fee is more realistically described as a "1996 fee."

Obviously, a "1996 fee" does not necessarily represent a fair market valuation ofASCAP's repertory

for the period 1998 through 2002. As it stands, the ASCAP fee does not capture any ofPublic

Broadcasters'ctual and anticipated revenue increases since 1996„nor is there any protection for

ASCAP against inflation — a factor for which the CRT explicitly accounted in 1978. As the Panel

stated, "we make no adjustment for revenue increases since 1996, nor for revenue increases which

shall likely occur throughout the statutory license period. Though too speculative to quantify, Public

Broadcasters appear poised for substantial revenue increases." (Report at 30).

Even assuming that such increases are "speculative" (there was certainly substantial

evidence that radical increases are expected), the Panel should have allowed for interim adjustments

to the ASCAP fee. For example, the Panel could have stated the award as a "rate." Given the

foregoing discussion in Points 1 and 2, the adjusted ASCAP award could be stated as ".303% of

Public Broadcasters'otal aggregate annual revenues, including ancillary income." That rate could

then be applied against Public Broadcasters'998, 1999, 2000, 2001 and 2002 revenues to generate
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annual license fees. This "rate" approach is similar to the manner in which ASCAP currently

licenses many of its commercial users. See, ~e.. ASCAP Direct Exh. 20.

In the 1978 CRT Decision, the CRT also recognized the shortcomings of the "do

nothing" approach adopted by the Panel here. There, rather than adopting a rate for the entire

five-year term of the regulations, the CRT imposed interim C.P.I. adjustments: "The CRT

believes it would be unfair to copyright owners if the schedule did not make some provision for

changes in the cost of living [over the term of the regulations.]" 1978 CRT Decision, App. A at

25070. Interim cost of living adjustments are traditionally a part of Section 118 regulations. See

1992 Adiustment of the Public Broadcastine Rovaltv Rates and Terms, 57 Fed. Reg. 60954,

60957 (Dec. 22, 1992); Noncommercial Educational Broadcasting Compulsorv License: Final

Rule„63 Fed. Reg. 2142, 2145 (Jan. 6, 1998) (current regulations for college and university

stations) (updating 37 C.F.R. f 253.10, entitled Cost ofLiving Adiustment); see also Cost of

Living Adiustment for Performance ofMusical Compositions bv Colleges and Universities, 60

Fed. Reg. 61654 (Dec. 1, 1995); Cost ofLiving Adiustment for Performance ofMusical

Compositions bv Colleges and Universities, 61 Fed. Reg. 60613 (Nov. 29, 1996).

Here, the Panel acted in a patently contradictory fashion when it afforded

precedential value to the amount of the 1978 Fee but failed to incorporate the C.P.I. adjustments

which were an integral part thereof. The Panel also acted arbitrarily when it failed to offer ~an

justification for its omission of C.P.I. adjustments either to translate the 1996 fee into "1998

dollars" or to account for inflation over the term of the regulations. As recently stated by the

Librarian, a CARP's actions will be deemed "arbitrary" if it deviates from CARP and CRT

precedent without a rational basis for doing so:

newyark 298585 vl [AtQ.daej
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In such matters where the Panel failed to discuss any relevant case law or past pre-
cedent construing the statutory objective before rendering its determination, the
Register finds the Panel acted in an arbitrary manner. The finding is based on the
Panel's failure to consider CRT precedent and to provide a rational basis for its
departure from prior proceedings construing the same statutory objective. See
Pontchartrain Broad. v. FCC 15 F.3d 183, 185 (D.C. Cir. 1994) ("an unexplained
departure from Commission precedent would have to be overturned as arbitrary
and capricious").

Determination ofReasonable Rates and Terms for the Digital Performance of Sound Recordings,

96-5 CARP DSTRA, 63 Fed. Reg. 25394, 25406 (1998) ("1998 CARP-DSTRA Decision"). As

further noted by the Librarian, "while no Panel need slavishly adhere to the past practices of the

CRT, it must articulate a reasoned explanation for its deviation &om past precedent. Otherwise

its actions may be construed as arbitrary and contrary to law." Id. at 25402 (emphasis added).

In the absence of an explanation from the Panel as to why it omitted C.P.I.

adjustments integral to the 1978 Fee, the Librarian must "carry over" the practice ofmaking

interim adjustments. Should the Librarian agree, the current regulations found at 37 C.F.R. $

253.10, can serve as a framework for such adjustments. Alternatively, the Librarian could convert

the adjusted award into a fraction of future revenues (0.303%) which would create an inherent

hedge against inflation. (Report at 28).
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4. The Panel's Downward Adjustment ofASCAP's
Fee Based on Music Use Is Not Supported by the
Record. the 1978 CRT Decision or Section 118

As the final step in the application of its formula, the Panel adjusted ASCAP's fee

downward by 25% to account for what the Panel perceived as a decrease in ASCAP's "share" of

the music performed by Public Broadcasters since 1978. That "determination" is erroneous and

arbitrary as a matter of law and the record.

(a) The Panel's dependence on music "share" is irrelevant and unsupported bv

Section 118. There was no dispute before the Panel that the purpose of Section 118 is to com-

pensate ASCAP's members, among others, for the use of their music by Public Broadcasters. For

example, the Senate Judiciary Committee stated in its 1975 report,

The compulsory license is intended to ease public broadcasting's transition from its
previous "not for profit" exemption under the copyright law. As such, this provi-
sion does not constitute a subsidy of public broadcasting by the copyright proprie-
tors since the amendment requires the pavment of copvright rovalties reflecting the
fair value of the materials used.

S. Rep. No. 94-473, 94th Cong. 1st Sess. 101 (1975) (ASCAP Direct Exh. 4) (emphasis added).

The basic principle is that ifPublic Broadcasters do not "use" ASCAP music in their broadcasts,

Public Broadcasters do not need an ASCAP license.

What the Panel overlooked in relying on an analysis of "music share" is that music

"share" data does not necessarily have any correlation to actual music use. Obviously, 60% of 1

million performances ofmusic represents more "total performances" ofmusic than 80% of 1,000

performances. If adjustments are to be made for perceived changes in music "mix," one must

first look at actual music performances. The Panel's reliance on "music share" merely begs the

question: "share" ofwhat?
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In relying on share data, the Panel also assumed that all music is fungible, and that

the repertories of ASCAP and BMI are completely interchangeable as far as Public Broadcasters,

as music users, are concerned. Thus, the Panel was able to assign the same "value" to the two

repertories and divide the total "value" by the two organizations'espective music shares. That

methodology is not, however, supported by Section 118.'n adopting Section 118 Congress

explicitly rejected the "royalty pool" model that is the hallmark of Sections 111 and 119 of the

Copyright Act. W.D. ofBaumgarten. 15-16; ASCAP Direct Exhs. 4, 6; Tr. 441-43. Rather the

structure of Section 118 reQects Congress'ntent that each copyright society would receive an

individualized valuation of its repertory. Ibid.

(b) It was improper for the Panel to "presume" that Public Broadcasters'ate

of overall music use has been static since 1978. One of the vagaries of the proceedings before

the Panel was that, even though there were voluminous exhibits and testimony in the record as to

Public Broadcasters'usic use, there was no data as to public performances ofmusic (ASCAP

or otherwise) prior to 1992. See ASCAP PFFCL 116-17; PB PFFCL 48-51; BMI PFFCL 47-

50. In the Report, the Panel found this to be a fact, yet it inexplicably premised its entire music

use adjustment solely on a presumption of static music use prior to 1992: "Given the dearth of

empirical, or even anecdotal, evidence to the contrary, it is reasonable to presume that overall

Nor is the Panel's "lumping" assumption supported in the record. First, all of the prior
negotiations between ASCAP, BMI and Public Broadcasters, as well as all other copyright
owners subject to Section 118, were conducted separately, evidencing the fact that Public
Broadcasters and other users have traditionally treated ASCAP and BMI as distinct vendors.
ASCAP PFFCL 131-32. Second, ASCAP and BMI compete with each other, have entirely
difFerent repertories and different ways ofmeasuring, valuing and compensating for the public

(continued...)
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music usage by Public Broadcasters has remained substantially constant since 1978." (Report at

32).

Such an arbitrary "presumption" has no place in a Section 118 proceeding.

Section 118 requires that any determination of the Panel be made "on the basis of a fully

documented record, prior decisions of the CRT, prior copyright arbitration panel determinations,

and rulings of the Librarian of Congress under Section 801(c)." 17 U.S.C. $ 802(c); see also 17

U.S.C. $ 802(f) (decisions of CARPs subject to review by Librarian after "full examination of the

record created in the arbitration proceeding"); 37 C.F.R. $ 251.49(b) (transcript of testimony,

exhibits, papers and requests filed in proceeding constitute the official record). As the D.C.

Circuit explained in Nat'1 Assoc. ofBroadcasters v. Librarian of Con@ress, No. 96-1449 (D.C.

Cir. June 26, 1998), "if the Panel's proposed award is patently arbitrary or plainly contravenes

another provision ofTitle 17, the Librarian's decision to approve the award without modification

would constitute 'act[ing] in an arbitrary manner's well." The Court also stated that the

Librarian would "plainly act" in an arbitrary manner, "if, without explanation or adjustment, [the

Librarian] adopted an award proposed by the Panel that was not supported by any evidence or

that was based on evidence which could not reasonably be interpreted to support the award."

The lack of evidence of any change in total music use certainly is not a basis for

the Panel's factual finding that no change in music use occurred. If there is no evidence to

support an adjustment, the adjustment cannot be made, no matter how relevant it might be. See

(... continued)

performances of their members'usic. Tr. 3264. The Panel apparently took neither of these
considerations seriously when it treated the two repertories as identical products.

~ 298585 vl [AtQ.doc]
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In Re Adiustment for the Satellite Carrier Compulsorv License, Docket No. 96-3 CARP-SRA, 62

Fed. Reg. 5742 (October 28, 1997) ("1998 CARP Satellite Decision").

(c) The record belies the Panel's arbitrarv finding that music use has been

"static" since 1978. Leaving aside the impropriety of the Panel's presumption that overall music

use has remained static since 1978, the presumption is plainly wrong. The Panel was presented

with voluminous television music use data for the years 1992 through 1996. Ultimately, the

Panel accepted Public Broadcasters'ata as being the most comprehensible. (Report at 31-32).

That data, sponsored by Dr. Adam Jaffe, presented information regarding the public television

stations'usic use measured in terms of "minutes ofmusic per hour" and "cues ofmusic per

hour." In his review of that data, Dr. Jaffe opined that the rate ofPublic Broadcasters'erform-

ance ofmusic on television did not change substantially between 1992 and 1996. PB PFFCL 51-

54. From this observation, and the lack of any data prior to 1992, the Panel concluded that

overall music use on public television stations could not have changed substantially since 1978.

(Report at 32).

In so concluding, the Panel failed to consider the indisputable fact that the number

ofPublic Broadcasters'roadcast hours (i.e. the amount of time during which Public

Broadcasters could perform ASCAP's music) has more than doubled since 1978. Attached

hereto as Appendix D is a portion ofPB Direct Exh. 3. That Exhibit, and others in the record,

demonstrate two facts: (1) the number of public television stations has also grown significantly

since 1978 and (2) the amount of annual "air time" per public television station has grown

significantly since 1978. For example, in 1976 there were 253 public television stations which

averaged 4542 hours ofbroadcasts annually. PB Exh. 27X, Table 3. By 1978, total television

broadcasts hours had grown to 1.3 million hours per year. PB Direct Exh. 3. By 1994, when

newyork 298585 vl [AtQ.doc]
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Appendix D was released, there were 353 stations averaging nearly 6,500 hours of broadcasts

annually. In sum, while there were approximately 1.1 million public television broadcast hours in

1976, there were 2.3 million broadcast hours in 1994.

When evaluating changes in rates of performances of music per hour since 1978, as

the Panel did, this growth in broadcast hours must be factored into the analysis. For example, Dr.

Jaffe reported that, in 1994, public television stations averaged 18.16 minutes of music per hour.

W.D. of Jaffe, "Data Underlying Figures 5 and 6." Given that PublicBroadcasters were on the air

for 2.3 million hours in 1994, they must have performed 41.2 million minutes of music that year

(18.16 x 2.3 million). Further, according to the share data accepted by the Panel, about 60% of

that music, or 25.0 million minutes, would have been ASCAP music.

Looking back to 1978, if the existing public broadcasting stations played music at

or about the 1994 rate of 18.16 minutes per hour, they would have performed 20.0 million

minutes of music in their 1.1 million broadcast hours (18.16 x 1.1 million). If ASCAP had an

80% share of those 20.0 million minutes in 1978, 16.0 million minutes would have been ASCAP

music. Thus, even if ASCAP's "share" of total music minutes dropped 25% between 1978 and

1996, the gross amount of ASCAP music performed by Public Broadcasters rose by more than

150% (from 16 million minutes in 1978 to 25 million minutes in 1994). Because, as noted

ASCAP is not advocating here for a 150% upward music use adjustment to its fee. As ASCAP
repeatedly noted to the Panel, there is no evidence in the record from which to make a reasoned
finding about music use in 1978 one way or the other. ASCAP PFFCL 116 n.6, 152; W.D. of
B~ole 11. In making its inappropriate finding, the Panel clearly misunderstood ASCAP's
statement that "the trended fee assumes that music use on the Stations did not change
substantially from 1978 to 1990 and there is no evidence in the record to contradict that
assumption." (R~eort at 33 (citing ASCAP PFFCL 116 n.6)). In context, the statement clearly

(continued...)
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above, the purpose of Section 118 is to compensate copyright owners for actual performances of

their music, the Panel was clearly erroneous in reducing compensation to ASCAP's members

based on an untested assumption of diminished performances since 1978.

(d) Even assumine that "music share" is relevant. there is insufficient record evidence

to support the Panel's inferential findings regarding such shares. Even if one were to conclude that

"changes in music share" rather than "changes in total music use" is an appropriate consideration, the

evidence does not support the Panel's factual finding that ASCAP's share of all music performed by

Public Broadcasters has dropped 25% since 1978. (Report at 32).

The only "music share" data before the Panel concerned ASCAP and BMI's

respective shares ofperformances on public television between 1992 and 1996. There was no

direct evidence in the record for television shares prior to 1992. The Panel's "inferences" as to

what the respective music shares might have been on public television in 1978 is obviously pure

speculation. (Report at 33). In a nutshell, the Panel found that, because ASCAP had negotiated a

fee of approximately four times that ofBMI in 1982 (the Panel is unclear in its findings, citing

first that the negotiations occurred in 1981 and then citing 1982 as the appropriate year),

ASCAP's music share must have been 80% in 1982. The Panel made this finding despite

ASCAP's direct evidence, noted below, that ASCAP had not negotiated in this fashion. From

that misassumption, the Panel infers that the same music share must have prevailed four years

(... continued)

refers to a conservative estimate of the total number of ASCAP performances, not the total of
ASCAP, BMI and SESAC performances. As noted above, the total number of all music
performances must have risen since 1978 due to increased broadcast hours. Moreover, ASCAP
does not sanction "music minutes" or "share data" as appropriate yardsticks of"value." The

(continued...)
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earlier in 1978. (Report at 33). To "test" its assumption, the Panel then examined the 1978 CRT

Decision and concluded that the CRT must have been aware of "music shares" when it set a fee

for ASCAP, despite the CRT's explicit statement that it had not used BMI data in setting

ASCAP's fees. Regardless, the Panel concluded that the CRT could not have meant what it said.

(Report at 33). The Librarian should not affirm this sort of circular logic, nor the Panel's obvious

disregard of the 1978 CRT Decision and the factual record in this proceeding.

(e) There is no data whatsoever in the record as to "music share" on public radio

broadcasts for anv vear. Finally, the only "music share" data before the Panel concerned

programming on public television stations. The Panel explicitly acknowledged the absence of any

"music share" data regarding public radio broadcasts. (Report at 32). The absence of radio data is

significant, considering that there are currently over 700 public radio stations airing programming

containing substantial amounts of ASCAP music. For example, there is undisputed evidence in the

record that approximately three quarters of the public radio stations in this proceeding perform

music substantially all of the time. ASCAP PFFCL 100-101. Moreover, ASCAP presented

uncontradicted evidence showing that these public radio stations play "gargantuan" amounts of

ASCAP music. ASCAP PFFCL 92, 100-104. On the other hand, there was no data regarding the

amount of the BMI music played on public radio stations — BMI estimated that less than a third of

all public radio broadcasts contain any BMI music at all. BMI PFFCL 54-55.

In a footnote, the Panel attempted to "finesse" the lack of radio data by finding

that purported music shares on television could be used as a "proxy" for radio. (Report at 32

(... continued)

foregoing example is merely used to show that if one attempts to compare 1978 data with data

(continued...)
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n.42). That finding (that the mix ofmusic in public television broadcasts is exactly the same as

that in public radio broadcasts) was not based on any study or evaluation of data in the record.

Rather, the Panel merely noted that the parties had "historically" used television music data as a

surrogate for radio data when negotiating prior license fees. Methodologically, the Panel's

reliance on that convenience in the absence of real data is plainly arbitrary. The Panel found in an

extended discussion that the actual fees agreed to in prior licenses were not an appropriate

precedent for the current fees. (Report at 20-23). There is no rational basis then for affording

precedential value to the manner in which the parties arrived at those fees. If television data was

used as a proxy for radio in order to set non-precedential fees, the parties'se of surrogate data is

equally non-precedential.

Further, contrary to the Panel's observation, there was no probative evidence to

support a finding that ASCAP had ever acquiesced to the use of television data as a proxy for

radio. The only evidence arguably supporting the Panel's comment was a statement by the former

general counsel from PBS that "all" parties had relied on PBS music share data in prior negoti-

ations. W.D. of Jameson at 5. However, those witnesses with personal knowledge ofASCAP's

position in those negotiations, Dr. Peter Boyle and Mr. Hal David, each denied that music use

data was ever relied upon by ASCAP in agreeing to prior fees. Both testified without challenge

that ASCAP had agreed to fees with Public Broadcasters in 1982, 1987 and 1992 on the basis

that the fees represented the 1978 Fee adjusted for inflation, and were in any event "not to be

precedential" (as is stated in the licenses at PB Direct Exhs. 11, 12, 13). ASCAP's decision to

(... continued)

from the 1990's, one must factor in the doubling ofbroadcast hours.
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accept those fees had nothing to do with music use data or a deliberate assessment ofPublic

Broadcasters'se of ASCAP music on television or radio. ASCAP PFFCL 122-33. In light of

the foregoing, the Panel lacked a reasonable basis in the evidence to conclude that data on

television music share could properly serve as a proxy for radio. Its music share adjustment is

therefore patently arbitrary.

5. The Effect of the Proposed Corrections
On the Total Fee To Be Paid to ASCAP

In sum, in order to avoid an arbitrary application of the 1978 Trending Formula,

the Librarian should at a minimum make the following adjustments: (1) substitute 1976 revenue

data for 1978 revenue data; (2) substitute aggregate 1996 revenues, including "ancillary income,"

for partial 1996 revenues; (3) allow for C.P.I. adjustments both between 1996 and 1998 and over

the term of the license; and (4) delete any music use adjustment. As a result of the foregoing, the

1978 Trending Formula should be calculated as follows:

1978 FEE x TOTAL PB 1996 REVENUES + INFLATION ADJUSTMENT = ASCAP
TOTAL PB 1976 REVENUES ANNUAL

FEE

Using the data supplied in the foregoing four Points, the 1978 Trending Formula would yield an

annual ASCAP fee of $6,302,400, again subject to C.P.I. adjustments. That calculation is as

follows:

$ 1,250,000 x $2 077 776 000 = $6,302,400
$ 412,100,000
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In the alternative, the Librarian could state ASCAP's fee as "0.303% of Public Broadcasters'otal

1998, 1999, 2000, 2001 and 2002 revenues, including ancillary income."
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SHOULD THE LIBRAMAN REJECT THE PA%PL'S USE OF
THE 1978 TRENDING FORMULA, THE LIBRARIAN

SHOULD ADOPT ASCAP'S PROPOSAL, RELYING ON
COMMERCIAL LICENSE FEES AS A BENCHMARI&

In adopting the 1978 Trending Formula (which compares the current group ofPublic

Broadcasters to public broadcasters operating in the 1970's), the Panel has departed substantially

from rate-setting methods established in recent compulsory license proceedings. The paradigm for

setting rates in these proceedings has been an evaluation ofwhat comparable users pay in current

markets, not what users paid twenty years ago. As recently stated by the Librarian,

A benchmark is a marketplace point of reference, and as such, it need not be per-
fect in order to be considered in a rate-setting proceeding. In the 1988 rate adjust-
ment proceeding for coin-operated phonorecord players, the Tribunal considered
different marketplace models and found that each analogy had distinguishing
characteristics, but nevertheless considered them in conjunction with the record
evidence and that statutory objectives. 1980 Adiustment of the Rovaltv Rate for
Coin Operated Phonorecord Plavers. 46 FR 884, 888 (1981) ("While acknowl-
edging that our rate cannot be directly linked to marketplace parallels, we find that
they serve as an appropriate benchmark to be weighed together with the entire
record and the statutory criteria").

1998 CARP-DSTRA Decision, 63 Fed. Reg. at 25404. In ultimately upholding the Tribunal's

ruling in the 1980 jukebox proceeding, the Court ofAppeals for the Seventh Circuit stated,

We think that the Tribunal could properly take cognizance of the marketplace
analogies while appraising them to reflect the differences in both the respective
markets (~e, with respect to volume and industry structure) and the regulatory
environment. It is quite appropriate and normal in this administrative rate deter-
mination process to flnd distinguishing features among various analogous situa-
tions affecting the weight and appropriate thrust of evidence rather than its admis-
sibility. No authority cited by AMOA would require the Tribunal to reject the
ASCAP/SESAC analogies. Comparable rate analomes have been repeatedlv
endorsed as appropriate ratemaking devices.

Amusement and Music Operators Ass'n v. Copvriaht Rovaltv Tribunal, 676 F.2d 1144, 1157 (7

Cir.)(emphasis added), cert. denied, 459 U.S. 907 (1982 ("AMOA"); see also San Antonio v.
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United States. 631 F.2d 831, 836-37 (D.C. Cir. 1980), clarified, 655 F.2d 1341 (D.C. Cir. 1981);

Burlington Northern. Inc. v. United States. 555 F.2d 637, 641-643 (8 Cir. 1977); In Re

Determination of the Distribution of the 1991 Cable Rovalties in the Music Cateaorv, Docket No.

94-CARP-CD 90-92, 63 Fed. Reg. 20428 (April 24, 1998).

In accordance with these precedents, the rate-setting methodologies proposed by both

ASCAP and BMI in this proceeding focused on what commercial television and radio broadcasters

are presently willing to pay for access to their repertories. (Report at 23-24). ASCAP's

methodology, summarized at ASCAP PFFCL 111, applies current commercial television and radio

license rates to a fraction ofPublic Broadcasters'otal revenues and then adjusts the resulting fees for

music use difFerences between the two groups. The proposed fees, set forth at ASCAP PFFCL 112,

ultimately represent approximately 65% ofwhat a comparable group of commercial broadcasters

would pay to ASCAP for the use of its members'usic. ASCAP PFFCL 115.

ASCAP's reliance on the comparability ofpublic and commercial broadcasters is

fully grounded in substantial evidence. Whatever differences may have existed in 1978 between a

Similarly, in a recent CARP rate proceeding, PBS proposed that what commercial cable oper-
ators and satellite carriers paid for "basic cable network" programming — i.e., programming
similar to that carried on distant signals retransmitted under Section 119 — should serve as a
benchmark for fees payable to public broadcasters under 17 U.S.C. $ 119. The CARP even-
tually adopted that commercial benchmark. See 1998 CARP Satellite Decision, 62 Fed. Reg.
at 55748-49. Other compulsory license rate-settings have been based on commercial
analogies similar to that drawn by ASCAP and BMI here. See, ~e, AMOA, 676 F.2d at
1155-56 (jukebox royalties based on analogies to what restaurants and taverns paid, what
background music providers paid and what foreign jukebox owners paid); Nat'l Cable
Television Ass'n v. Copvright Rovaltv Tribunal, 724 F.2d 176, 184 (D.C. Cir. 1983) (cable
operator royalties based on marketplace analogy to what commercial broadcasters paid, even
though cable operators "do not rely on advertising").
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fledgling public broadcasting industry and the commercial broadcasters then have substantially

eroded in the passage of twenty years. The undisputed evidence shows:

~ The total number ofPublic Broadcasters has grown from 452 in 1978 to 1059 in
1997. ASCAP PFFCL 36. The public television stations now reach 99% of
American homes, as opposed to 80% in 1978. Id. The public radio stations now
reach 92% of American homes, as opposed to fewer than 60% in 1978. Id.

In 1978, Public Broadcasters earned no "entrepreneurial" or "ancillary
income." Beginning in the 1990's, Public Broadcasters, like their commercial
counterparts, began focusing on new revenue sources. By 1996, Public
Broadcasters had raised over $ 120 million in ancillary income through aggres-
sive product marketing and new strategic alliances with commercial media
enterprises. Such income is expected to increase substantially in the next few
years. ASCAP Exh. 31X at 13.

Since 1978, the focus ofPublic Broadcasters'roadcast operations has shifted
from generating federal, state and local appropriations towards developing
income from the sale of commercial spots to businesses and the sale of mem-
bership subscriptions to viewers. Public Broadcasters refer to these latter forms
of revenues as "audience-sensitive income." ASCAP PFFCL 38-39, 49-50.

In an attempt to garner more "audience-sensitive" income, Public Broadcasters
now tailor the content of their programming to attract increasing audiences. Id. at
66-72. For example, during semi-annual "pledge drives" Public Broadcasters
deliberately alter their normal programming to air music-related programming such
as The Three Tenors, Riverdance and Les Miserables — all containing ASCAP
music. This relatively new pledge programming strategy is specifically intended to
increase "audience subscription" revenues. Id. at 67-68, 84, 98-100.

Public Broadcasters also tailor the content of their regular broadcasts to attract and
keep corporate sponsors. In that regard, Public Broadcasters have eased restrictions
on commercial underwriting in a manner not dissimilar from commercial sponsor-
ships. Id. at 66-72.

Due to this marked shift in programming focus, Public

Broadcasters'audience-sensitiveincome" has grown significantly since the 1978 CRT
Decision. As of 1978, Public Broadcasters had raised only $ 173 million
through their broadcast-related activities. W.D. ofB~ole App. C. By 1996,
approximately $ 1.10 billion or over 52% ofPublic Broadcasters'otal aggre-
gate revenues were raised from broadcast activities. ASCAP Exh. 31X at 6.

 Over the same period, due to the successes of cable television and shifts in
commercial broadcast television programming, Public Broadcasters are no
longer the only source of "live performances of television or ballet, regular
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presentations of quality drama, and direct live coverage of important public
proceedings," as the CRT found in 1978. ASCAP PFFCL 69-72.

In evaluating the foregoing shifts, the Panel found that the "commercialization" ofPublic

Broadcasters "is patent to even a casual observer." (Report at 24).

The existence of this particular finding in the Report reveals a fundamental

methodological error in the 1978 Trending Formula. Notwithstanding the "patent commercial-

ization" ofPublic Broadcasters, the formula fails to compensate ASCAP's members in any way

for the increasing importance of their music to Public Broadcasters'roadcast revenue streams

since 1978. Rather, the 1978 Trending Formula effectively awards ASCAP the very same

percentage ofPublic Broadcasters'evenues that the Panel assumed the CRT had awarded in

1978. The Panel made no attempt to incorporate a "commercialization" factor into the formula

which would shift the 1978 effective license rate towards the higher license rate currently paid by

commercial broadcasters. Such a shift is clearly warranted on the record.

To be sure, it is not ASCAP's position that Public Broadcasters are mirror images

of commercial broadcasters or that they should currently pay what commercial television and

radio stations pay to ASCAP (well over $200 million per year). In its proposed methodology,

ASCAP specifically accounts for the differences in size and economic nature of the two groups of

broadcasters by focusing on Public Broadcasters'audience-sensitive income." These broadcast-

related revenues, amounting to approximately $ 1.1 billion in 1996, are entirely dependent on the

content ofPublic Broadcasters'rogramming. As such, they are the best measure of the value of

ASCAP's music used in that programming. Gross or aggregate revenues, such as were used by

the Panel in the 1978 Trending Formula, are a more dubious measure of increased commer-
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cialism.'he Panel noted that the Public Broadcasters operate on a difFerent economic model

than do commercial broadcasters, largely because a substantial portion of the PublicBroadcasters'ross

revenues has traditionally been unrelated to broadcast activities. (Report at 23). The rise in

"audience-sensitive" income alone is the true measure of the "patent commercialization" ofPublic

Broadcasters'rogramming since 1978.

In light of the foregoing, ASCAP maintains that its proposed annual licensing fees

of $4,612,000 for the public television stations and $3,370,000 for the public radio stations were

well within the "zone of reasonableness" to be determined by the Panel. The fees do "not ignor[e]

that it [is] public broadcasting" being licensed, nor do they compel "copyright owners [to] receive

... an increment less [in] tribute to public broadcasting." Tr. 447-48.

8 As ASCAP noted in its rate-setting proposal, gross or aggregate revenues can be an appro-
priate measure ofvalue received by commercial broadcasters. Indeed, gross revenues have
traditionally been used as a means of approximating the value that a musical composition
from ASCAP's repertory contributes to a commercial broadcaster's broadcasts. That
"surrogate" function ("revenues" for "value") works in the commercial setting precisely
because substantially all of a commercial broadcasters'evenues are tied to their broadcasts.
(Report at 24). Thus, for example, ASCAP will traditionally receive a portion of a broad-
caster's advertising revenue generated in a broadcast containing the performance of an
ASCAP composition. ASCAP PFFCL 12-14.
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THE PANEL ERRED IN ITS
ALLOCATION OF COSTS

AMONG THE PARTIES

At pages 38 and 39 of the Report, the Panel determined that ASCAP and BMI should

each should bear one-third of the costs of this proceeding and that PBS and NPR together should pay

the other one-third. For the following reasons, ASCAP requests that the Librarian set aside the

Panel's cost allocation and instead apportion costs equally between copyright owners (ASCAP and

BMI) and copyright users (PBS and NPR) as ASCAP and BMI had proposed to the Panel. See

ASCAP's Letter to the Panel, dated June 8, 1998.

Section 802(c) ofTitle 17 provides that "the parties to [rate] proceedings shall

bear the entire cost thereof in such manner and proportion as the arbitration panels shall direct."

See also 37 C.F.R. g 251.54(a)(1)(same). Section 802(c) further requires the Panel to act on the

basis ofprecedent established by the CRT, other CARPs and the Librarian of Congress. Indeed,

as was noted above, a CARP is deemed to act arbitrarily if it departs from precedent without

articulating a rational basis for doing so.

Under Section 802(f), the Librarian must review the Panel's entire report, including the
Panel's allocation of costs among the parties which the Panel considered to be part and parcel
of its rate determination. See also In Re Distribution of 1990. 1991 and 1992 Cable
Rovalties, 61 Fed. Reg. 55653, 66657 (Oct. 28, 1997) (In order to make recommendations to
Librarian, Register "must review the entire [CARP] report"). Indeed, in reviewing the
Panel's decision in the cable distribution proceeding, the Librarian included a review of at
least one decision by the Panel that was collateral to and not a part of the Panel's final deter-
mination. Id. at 66659-60 (reviewing the Panel's Jan. 26, 1996 Order regarding Fox under
arbitrary or contrary to law standard).
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Since the replacement of the CRT with CARPs in 1993, there have been only two

other litigated compulsory rate proceedings. In both, copyright owners and users proposed to share

arbitration costs equally and, in exercising their statutory authority to allocate costs, the CARPs

divided the costs equally between owners and users. See Report ofPanel in Re Rate Adiustment

for the Satellite Carrier Compulsorv License, dated August 28, 1997, at 54 (seven copyright owners

groups/two copyright user groups); In Re Determination ofReasonable Rates and Terms for the

Digital Performance of Sound Recordings, Docket No. 96-5 CARP DSTRA (one copyright

owner/three copyright users). Despite the existence of these binding precedents, the Panel here

imposed two-thirds of the costs of this proceeding on copyright owners and one third on Public

Broadcasters. The Panel ofFered no rational basis for rejecting precedent and ordering copyright

owners to pay two-thirds of the costs of this proceeding. Contrary to Section 802(e), the Panel did

not set forth any "facts" relevant to its fee determination, other than a vague reference to "the

totality of the circumstances, including the 1978 CRT decision, the history of negotiations between

the parties, and the manner in which the parties proceeded herein." (Report at 39).

There is, however, nothing in the CRT's 1978 determination that could support

the Panel's cost allocation. As the Copyright Office noted in its May 9, 1994 Federal Register

notice, prior to passage of the 1993 CRT Reform Act, no party bore the costs of CRT rate .

proceedings. 59 Fed. Reg. 23964, 23977 (May 9, 1994). CRT costs were borne fully by the

Office. Thus, the CRT was never faced with the issue of cost allocation. The "negotiating history

of the parties" also fails to support the Panel's fee allocation. At all times during the license

negotiations (which have taken place since 1978) there were four parties involved: (1) PBS and

(2) NPR on one hand, and (3) ASCAP and (4) BMI on the other. The record before the Panel

was that representatives ofboth PBS and NPR participated in each of the prior license
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negotiations with ASCAP and BMI; that both PBS and NPR were separate parties to each of

their agreements with ASCAP and BMI; and that both PBS and NPR separately executed each

license agreement on behalf of the individual stations represented by them. See PB Direct Exhs.

11 at 7, 12 at 7, 13 at 7, 14 at 9, 15 at 12, 16 at 10 (executed license agreements); PB Exh. 30X

(minutes of 1992 negotiations); Tr. 2686, 3423, 3566-3567. The evidence regarding theparties'egotiating

histories thus supports the equal cost allocation between copyright owners and users

proposed by ASCAP and BMI, not the allocation determined by the Panel.

The record regarding "the manner in which the parties proceeded herein" does not

support the Panel's determination that Public Broadcasters constitute "one party" for purposes of

cost allocation. PBS and NPR each filed separate notices of intent to participate in the

proceeding. PBS and NPR maintained that they constituted a single party merely because they

"presented a unitary case with common counsel, overlapping evidence and witnesses, and a

combined fee proposal." While ASCAP and BMI did not present a joint case, their evidence

overlapped as well and each proposed a benchmark based on the license fees paid by commercial

broadcasters. NPR and PBS were each represented by separate record counsel as well, as evi-

denced by the myriad pleadings filed in this proceeding on their behalf. In any case, any decision

by the Panel to award costs based on the simple use of "common counsel" or "common experts"

clearly would be arbitrary.

Public policy also demands fairness in cost allocation, as the Librarian has

previously recognized. In initially adopting 37 C.F.R. g 251.54(a)(1), the Librarian rejected the

NCTA's claim that the NCTA should be exempt from costs in any rate proceeding it did not

initiate, and held: "The effect of putting the costs on the petitioner would be to make petitioners

pay a high price for the periodic rate reviews that are already scheduled and contemplated by
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Congress." 59 Fed. Reg. at 23977-78. The Librarian further opined that because rate reviews are

a matter of public interest, "the burden [of costs] should be shared by both the owners and users."

Id. at 23978.

In the Office's own words, it would be a "high price" to force copyright owners in

this proceeding to bear a disproportionate burden of the arbitration costs. This is particularly true

when voluntary negotiations fail and copyright owners such as those represented by ASCAP have

no choice but to engage in a Congressionally-mandated rate proceeding. Fairness dictates an

equal division of costs, which is consistent with prior precedent and which imposes equal burdens

of the proceeding on copyright owners and users.
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CONCLUSION

For the foregoing reasons, ASCAP respectfully requests that the Librarian:

(a) make the modifications requested in Section I above;

(b) if it rejects the method used by the Panel, adopt the method of determining

fees for ASCAP set forth in Section II above; and

(c) in any event reallocate the costs assessed by the Panel equally between

copyright users and owners.

Dated: New York, New York
August 5, 1998

Respectfully s d,

red Koenigsberg, Esq.
hilip H. Schaeffer, Esq.

J. Christopher Shore, Esq.
Sam Mosenkis, Esq.
WHITE 0 CASE LLP
1155 Avenue of the Americas
New York, New York 10036-2787
(212) 819-8200

Beverly A. Willett, Esq.
ASCAP Building
One Lincoln Plaza, Sixth Floor
New York, New York 10023
(212) 621-6289

Joan M. McGivern, Esq.
ASCAP
One Lincoln Plaza, Sixth Floor
New York, New York 10023

(212) 621-6204

Attorneys for ASCAP
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Terms and Rates of Roya)IY
PaYJaenis

hOENCYL Copyright Royalty Tribu.nal (CRT).
ACTION: Final rule.
SUMMARYI Copyright Royalty Trl.
bunal adopts rule establishing thetonus and tates of royalty paymentsfor the use ol published nondramatic
musical works and pubfished pictorial,graphic, and scu)ptural works bypub)lc broadcasting entitles as re.quired by 12 U.S.C. 118(b), The ru)ealso establhhes procedures by which
copyright owners may rccelve reason-
able notice of the use of their works,and for the keeping by public broad-
casting entitles of records of such use.
EFFECTIVE DATE. June 8. 1978.
FOR FURTHER INFORMATION
CONTACT:

Thames C. Brennan. Chairman.
Copyright Royalty- Ttibunal, 302-

~

~ ~~

%8175.
PIERMZWTARV INFORMATION:

17 VJS.C. 118(b) provides that theCopyright Royalty Tribunal (CRT)shaH pnbSsh a not(ce ln the FsaELL).Rgatsvga of the initiation of proceed.ings for the determination of reason-able terms and tates of royalty pay-ments lor the use of publhhed nondra.matic musical works and publishedpictorial. graphic and sculptural worksby pub)ic broadcasting entitles. IL isfurther provided that, such rates andtenne a)aai) be adopted and publhhedin the 'FsogasL REa)stra not laterthan six months after Lhe date of thenotice. The required notice wss pub.Ilshcd in the FcozasL Rmtstsa of De-cember g. 1977 (4" FR 8201 DL
1'7 UA.C. 118(b) also tequ)res theCRT to adopt regulations by whichcopyright av ncrs may receive reason.able notice of the use of thclt worksand for the keeping by pubfic broad.costing anti'iles af records of such uses)4otlce of Lhc proposed tulcmaking«'os published in (he I'coxasL Itsotszsaaf December 8. 1977 (48 FR 02019).The CRT conducted pub?le hear)nxsto receive testimony on the establish-tncnL of rates and terms of royaltypayments. and 'thc tcsulatiens re.quired by I'I U.S.C. I18(b&. on tNioreh7, 8, 0. 13. 14 ~ IS. and April 0. 1978. In

RULES A)45 REG()LATE()NS

addition Lo Lhc material presented at,
these hcaiings, the CRT received addi.
tional written statements and docu-
mentary evidence submitted In accord-
ance with the rules of Lhc Cf(T. TheCRT met ln public sessten on May 4and 31, and June 5 and 8 to considerthese matters, Thc schedule of rates
and terms of rays)ty payments andthe regulations were adapted on June
8. I9'?8.

17 U.S.C. 803(b) requires that every
"fina) determination" of the CRT
shall be publhhcd in the PsosasL Rza-
xstsa and shall state "Ia detail the cri-
teria that the Tribunal determined to ~

be applicable Lo Lhe particular pra-
aCeding, the various facie that, IL found
relevant to its determinatian in that
proceeding. and the specific reasons
Ior its dctcnalnauan."

Befate adopting the schedule of
rates, the CRT carefuHy reviewed the
legislative history of 17 U.S.C. 118.
The CRT found the congrcsslona)
caamjttee reports (SSL. 94-413 and
H.R. 1478) to be particu)arly use(uk
The Senate report states that sect)on
1)8 -requires the payment af cODS'-
right royalties reflecting the Mr value
of the materlah used." The House
report states that Congress did "nat
intend that owners of cop)vighted ma-
ter(a) be required to subsidhe public
broadcasting." ~

The CRT is required by Lhe leghla
tive history of section 118 to consider
the "general pub)lc interest in encour-
aging the grouih aud development. of
public broadcasting." The record ofthh proceeding contains considetable
data concerning the size and nature of
pub)ic broadcasting audiences, the
sources of pub)ic broadcasting fund-
ing, public broadcasting program prac-
tices. and the operational structure of
public broadcasting. The CRT exam-
Iuedgach of these factors in formulat.
Ing Lbe schedule of rates. The CRT h
sathf)ed that thc royalty pa)ments re-
quired by the schedule will net have
any significant hnpact upon the abQity
of noncommerc(a) broadcasting to per-
form lts functions.

The CRT has been impressed by thenature and quality of pub)ia broad.
casting programming. Pub)lc broad-
casting affords much of the American
public its only opportuniLy to watch
on Lelevhlan )lve performances. of
opera ar ballet. regular presentations
of quality drama, and dlmct )lve cover-
age of important, public proceedings.
The desire of mfiliens of Americans to
view such progronh h nat being ade-
quately served by commercla) broad.
casting or cable television.

While aware of the special contrlbu-
tlon of public broadcasting to Ameri-
can Hfe, tbe CRT has also been man-
do(cd by the Congress ta consider Lhc
public interest in -c~couragcmcnt of
musical and artistic creation." Mony
authors, composers, other artists and

copyright owners have made generouscontributions of talent and funds topublic broadcasting. Both the Copy-right Act ond equity require that theynow receive reasonable compensationfor the use of their «arks by publicbroadcasting.
The cRT. afLer study of section 118and Its leglslatlve history, has canc)ud-

ed that it has wide discretion ln deter-min(ng the structure of the rate sched-ule, and providing for different treat-ment of copyright owners or pubfiabroadcasting entitles on the basis ofreasonable d(sttnct(ans rooted ln tele-vant considerations. Thc CRT has alsodetermined thar. it has the authority.which h has chosen to exercise. to es.tablhh separate schedules of rates forthe repertory of certain performingrights )icenslng associations.
The CRT has adopted the scheduleof tates and terms after examinationof the justification for proposed ratesand terras advanced during the pro-ceedings af the CRT. Offers made bytepresentat(ves of cap) right oamersand public brasdcasting entitles ln aneffort to execute the voluntary agree-ments authorized by 12 U.S.C.118(b)(2) «ere exc)uded from'eonslder-

atlan. The CRT has determined thatthe consideratian of offers made forthe purpose of obtaining voluntarya'greements could GPi)42'frustrate theintent af Congress. reflected ln severalsections of the copyright statute (12U.S.C. 111(dRS)(A), 17 UN.C.
118(c)(2), and 17 U.S.C. 118(e)(l)), toencourage voluntary agreements.

Section )18(bX3) provides that the"CRT -may consider the rates for aoni-parable chcumstanccs under volun-tary license agreements negotiatedSeveral voluntary )lcense agreementshave been executed end flied ln theCopyright Office. As provided In118(bN2) such agreements shall be'iveneffect in )leu of anv determina-tion by the CRT if the agreements arefQcd v:ith the Copyright Office withinthirty days of execu(toa.
The CRT has examined the volun-tary agreements which have been ffiedv;itn the Copyright Office as to ratesand terms for performing and record.ing rights In musical uwrkv. The CRTfound that, generally the voluntary,agreements provided limited guidance'nthe dhposltion of the more Impor-tanL Issues presented in this proceed.Ing. Concerning performing .tights lnmusical «erLs. the CRT found Lhatthe agreement between BroadcastMusic. Inc. (BRLI) and Pub)lo Broad.casting Service and )Eat(ona) Pub)lcRadio ENPR) neither ln its structure.ar rate of ra)u)iy payment «as af as-shlance to lhc CRT ln establishing aroyalty schedule for the repertory ofthe American Society of Composers.Authors and Pub)hhcrs (ASCAPL TheBMI agree)neat Is subject ta on adjust-menL related Lo thc ratio of perfor-
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mnnccs of DM( music Co total perfor-mances of copyrighled nmsic. ThatEal,lo Is Lo be appI(nl to tlm total feespaid for music and. if apprcpr(ate. anadJ(rstment Ls to bc made in Lhc ferzpaid to BleIL It would be the equiva-lent of traveling ln a circle for thccRT to now ncllisc the JIB(1 agree-rncnL as the basis for establishing areasonable royalty schedule for Lheuse of ASCAP music.The record of this proceeding Indi.calcs Lhat public broadeastirrg andSf&AC did noL reach agreement onthe amounL of the payment in theirvoluntary Hccnsc agreement by em-ploying lhe smne forcnu(a for estab-lishing a reasonable pavrnent. TheSESAC payment, hciaever. Is o! valueas a guide to the reasonableness of thepnymenL to be madre to ASCAl'nderthe CRT schedule. SESAC's annualroyalLy collec(,long are esChuated to bebetween 83 and 84 million. comparedto 8100 mlHion by . ASCAP. TheSRSAC'aymcnl. Of slightly under850,000 for yerformance rights lnEnusic can thus be compared Co Che cs-LlmaLed total paymenL under thisschedule for Lhe use of ASCAP reper-tory.
In tho deter(ulna(Ion of reasonableroyally paymenti for Lhe performanceof ASCAP mus(cal compositions. theCRT exam(ncd a number of formulas.These included an annual flat pay-ment, a fee deCermlned on the basis ofmarket popu!ation or siss of audience,formulas related to the usage ofEnuslc. and forrciulas gearrd to copy-right payments made by commercialbroadcasters, In examining possibleformulas. the CRT has consideredcropyright licensing practices byUnited States commercial broadcast-ing and foreign public broadcastingsystems.

The CRT finds that there Is no onefornmla thaL yrovides the Ideal solu-~tlon. especially when the dcirrmlna-Lion must be made within Lhc frame-work of a stntuinry compulsory II-ccnsc. Any formula that wns chosenwould be sublcct to certain limitationsin the absence of ayproprlatc quaHfi-eaiions.
AL the outset of this proceeding.public broadcasting rrcomrncr:dcd thatlhc'ayineiiL for ASCAP rnuslr. be on apc r corn(rosit(on basis. ASCAP tcs(ifiedthai suc'h an npproach wns not Innjord wilh CradiHonal prnr(irc forthe Hrcnsiiix of yerforming rights innnislr. I'ublic broadcasting serbse-crurn(ly w((hc(reee I(s per coniposirionIrrrr(rrr»nr. l1re Cltl has dc'irrrainedtlui( a birr»hrt lire nsr ls lhc'rost nui(-nbli nii'I rioil for liren sires puriiiclrreirdeacliirg Io perform iiuicicnlee.rrrk».
'I'ill' RT llas clr'Icrlllhlc'd lbac apavrne nl nf St,yaehnac prr yesrr is are reirrnnrrh'ieynlcy fc'e for Ihc'cr-frrrrirnrrrr by lrihi, NI~Jt ril:d (hr(r srli

RULES AND RKQLILAIIONS

tiores of ASCAP musie.. This paymcnLwns adopted on the basis Oi l.hc cnlirerecord of this proceeding and thc ap.pliratlon of Lhe statutory crllcria. Thenmoimt of (he total payment wrhs notclrternilned by the arrpilcn(Ion of aparticular formula. since the CRT hadconcluded Chat all formulas exsnilncdby It suffered from inherent llmita-tionL The CRT notes, however. thatthc amount of the payment is «pproxl.mateJy what would have been yro.duecc( by the application of severalfornluias explored by this agencyduring Its dciibera(Ious.
%'he CRT has adopted this scheduleon the basis of the record made in thisproceeding. Vlhen this maltcr againcomes before the CRT. the CRT willhave the benefit of several years expe-rience whh this schcduJ* The CRTdoes not Intend that the adoption ofLhts schedule should preclude activeconsideration of alCernative ap-proaches in a future proceeding.In addition to establishing terms andrates af royalty paymen(s for NationalPrrbl(c Radio and Ils local stations. theCRT wns required to establish ratesand terms for several hundred othernoncommercial radio sinuous; the ma-.Jority of which are licensed to colleges.unlversiLles or other nonprofit educa.tlonal institutions. The CRT hasadopted separate schedules of ratesfor the statI ns licensed to colleges orother educational lnsrltuclons. and forthose noL affHinted either with NFRor coHeges.

The record of Lh(s proceeding re-flects that BMI and SESAC havereached agriement with natlcinnl rep-resentatives of colleges and universi-ties concerning the performance ofcopyrighted musical compositions bysuch histltutions, Including certainnoncouunercisl radio slations. Howev.er, no such license agreements havebeen filed hc Lhe Copyright Office. andChc time period for filing srrmc agree-ments may have cirpired. It Is clearthat Congress sought to encouragevolurdsry license sgrecmcnts. There-fore, to implement this public.policyand to remove tcchnical bars to theimplementation of sucli arrecmc'nts.the CRT provides ln this l(uie thatthe rates and terms of such agrcc-mcnls shaH apply.in lieu of thc ratesand terms adopted by Lhe CRT. * sbn-ilar provision applies to any agree-ments between copyright owners andunaffilinti d radio stations.In cs(abl(shlrrg thc schedule of rn(esfor tire performance of copyrightedmusical compositions by collrgr andIhe unnflilia(cd stations. the CRT lnrifrrC wns rcqer(rcd lo establish a rela-tionship amnng tire sc vera( pc rformlngriphls socle lir s aS (n thr value of (heirrepertory nnd tire risc of thrir music.Tire public broadens(ing prorcedinewas not an aplirnnrla(e orrnsion forruakiiia such Judginc nLs. Accordingly.

25069
the ratio resulting from this scheduleof rates is not lnLcnded hi any respectto establish a yrecedenL for ani otherrate yrccccdinx: Including any fur urepresa~ding pursuanL Io 18 UA.C. 11LThc schedule of rates and terrrmdoes nol, apply to csrrierwurrent sLs;tlcns. The Jurisdiction of the CRT islimited to a -public broadcas! Ingentity" as defined ln sect/on 38'I oftitle 4V. The CRT has not been sa(h-fied that IL has Jur!Sdiction to estab-lish rates for carricrwurrent statiom.The Harry Pox Office wns author-ised by several hundred music pub;isn-ers to sct on behalf r f such publishewln negotiations with PBS and h"PRseeklnrr agreement on the licensing ofrecording rights to certain musicalworks. A license agreement was ex-ecuted encl flied In the CopE rightOffice according to IV QWC. 118(b)(2).Efowcver. accor~~g to the recordbefore the CRT some I'I,000 musicyublishcrs have not adhered to the li-cense agreement.
The CRT has reviewed the rates andterms of the voluntary agreement anddetermined that. sublect to the Juris-dictional Iim!tations of the CRT andthe requiremen(s Jmdosed on the CRTby the provisJons of sectIon 118. It pro-vides useful guidance to the CRT. TheCRT hns decided that the copyrightowners of musical works which axe re-corded under the stilutory compul.sory license by local stations and re-gional networks of PBS and EIPR andoLher public . broadcasting entitiesshsH be compensated for such usesand receive reasonable notice of suchuses, as contemplated by Lhe Jrrosa-sions of lv UN.C. 118.The schedule of royalty rates ln theHarry Pox agreement applies only tonaClonnl yrograms, but the license ex-tends to recordings for all PBS andNPR s(atlona The testimony by bothHarry Pox and PBS witnesses reflectsthat the royalty rate was determinedafter riegotlaLions "at great length"and was achieved as part of a generalunders(anding invohdng Issues ln addi.tion Co the rate of compensation. Therecord also indicates that there wnsconsiderable bargaining over theamount of the recording fees. W'Jththis background, the CRT determinedthat Il, would be appropl'late to retainthe Berry Fox rates for recordings ofnational programs. while cs(nblishinga lower rate for all other recordings.The CRT hae been Pernuadecl that theroyalty tates In the'frrrry Fcrx ngrce-rncnt while rcnsonnblc as part of anoverall settlement were less Lhan couldbe Justified )f thc rates haci been de.tcrminrd solely on the basis of thereasonable value of the copyrightedsr orks recorded.

No vohinlnry agreements have beenexecuted concerning the use of pic(ore.al, grapiiic and sculptural works bypublic broadcasting cntitics. ln nddl-
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tlon. nclthcr past broadcasting prac.
tice nor the record of this proceeding
provided much useful data for the
5 ~

- r(OpJIOn Of a raCe SChedule by the
Consequently, the payment.module adopted should not be re-garded as a guide to future rate dater-

minallons. Thc current, fragmentedstruclure of the visual arts precludedthe col)sideration by the CRT of anyform of blanket licensing.
Public broadcasting urged that theCRT require payment and reports ofuse only for PBS and NPR programs.They argued that local fees would beso low as not, to warrant the necessaryadministrative machinery. The repre-sentatives of the visual art(sts arguedthat the exemption of local sta(ionaand regional networks would cxc)udepayments for at Jess( 30~ra of publicbroadcast hours. The CRT has deter-mined that both the Copyright Acl,and equity require payments for local

(md rcg lonal programs.
The Congress Jn enacting the Copy.light Act has barred any review byCRT of the terms and rates of royaltypaym'ents until June 30. 1982. and anychange OJ'he ached ule adopted Jn thisproceeding until January 1, 1983. TheCRT believes that Jt would be unfairto copyright owners if the schedule

rdid not )nake some provLsion for'changes in the cosi. of living. Accordingly, at one year intervals a revisedschedule of rates vr III become cffeciiveto reBcct the rise in the cost of 1!ring,as detennlned by the Consumer Price'hex,
7 UN.C.(eX2) requires the Register

srC Copyrights to submit a repor( tothe Congress on January r7, 1980 advis.Ing the Congress concerning voluntarylicensing arrangements vr hich havebeen reached v:i(h respect to the useof nondramatic H(crary works bypublic broadcast stations. The reportIs to pres&nt legisia(ive or other rec.
ommenda&.iona, if rvarranted.

The CRT has determined that I(,would be appropriate, and perhapsusefu'I to the Congress„ if it also onJanuary 3. 1980 presented to the Con-gress, a rcport of iLs experience withthe operation of section 118. Cense.quentiy, thc Fina) Rule provides. altersuch proceedings as the CRT may de*tcrmlnc to conduct. that &he CRTshall transmit such a report,. Thercport would not Include recommends.tierra or vletvs concerning specific ratesand rates of royalty payments sincethe Congr&ss has determined thatsuch matters shall not br further con-sidered un(ll June 30, 1082.
M)Noarvv VIFAvs or Cog&41(ssloxgasJhatrs af0 Q*rrcaa To Svcrroa 301,3
Vfc d Isa v ree with tire opinionr&achcd by t)rc lnajority in prom«iga&-ing 4304,3. It is our briil.f that thelccord adequately supiror&s a revenuerrret)rod. not a flat ra(e. Irr our opinion

RULES AND REGULATIONS

the most logical bench mark to estab-lish a rate for Public Broadcas(lng v(asto compare Jt to the es(ablished Indus..try practice of commercial broadcast»
lng, where the revenue measure ofmusic has been' negotiated arm'
length transaction. The argumentsthat the revenue proposal v:auld gcn.era(0 too much lnoney for ASCAP isvrithout merit in face of the leglslatlve
history. Those most affected by theadoption of ibis Section are the artistsof America.

Accordingly, pursuant to 17 EJ.S.C.
118(b)(3) ~ 37 CFR -Chapter III isamended as follows:

By adding a new Part 304, to read asfollows;
Scc.
304.1 General.
304.2 Definition o( public brea«cast(ng

entity.
304.3 Pcriorrnancc of ASCAP musica) corn;

posi&ions by PBS and NPR and their
s(a&lorn.

304.4 pcrforroance of other musical compo-sitions by PBS and NPR and their s&a.
t&OM.

304.S Performance of musical coroposiuons
bv public broadcasting cntiucs license&)
lo colleges or univcrsr&&cs.

304,6 Performance of musical compositions
by other public broadcasting ann(los.

304.7 Recording rights. rates. and terms.
304.8 Tellus and rates of royattv pa)barren&afor the use of published plc&orial, graph-

ic, and sculpture) worse.
304.'3 Unknoavr copyright orclr era,
304,10 cost of living «djustment.
304.11 No(ice of rcs&r&c&Ions oil lrao Of l'C-

productions of transmission programs.
30h,13 Amerrdlnent Of Certain regula(iona.
304.13 Issuance of interpretative regu)a-

(lone.
304,14 'Report (o Congress.

Avxrloarrvr 17 U.S.C;113&b)&3).

Jr 30(.1 Cerrerai.
This Pari, 304 establishes terms and

ratgg of royalty payments fol certainactfvitlcs using pubiished nondrama&IC
musical works and published pictorial.graphic, and scu)ptural works during aperiod beginning on the effective dateof this Part and ending on X)ecember
31, 1982, E)pon compliance with .17IrS.C. 118, and the terms and rates'cfthis Part. a public broadcasting eniilvmay engage in the aciivrtles with re-spect to such works sct for(h Ln 17U.S.C. 118(d).

JI30(2 Bc(Jul&ion of pubII» broa&Icas&Ing
en& l&y.

As used ln this Part, the tenn"public broadcasting entity" means anoncommercial educational broadcaststation as defined in section 397 oftitle 47 and any nonproCit institutionor organiza(ion engaged In the ac(ivi.ties described In 17 U,S.C. 118(d)(2).
$ 30I.3 I'clfornumcc of ASCAJ'rusical

colnposiriuns 4y PBS and NJ'll alrri
&herl $ &ar iona.

(a) Public Broadcasting Service&)'BS) and i(s s(ations and National

Public Radio (NPR) and lls sta(lonsshall pay the American society ofComposers. Authors. and Publisilcrs(ASCAP) in each calendar year thctotal sum of SJ.250.000 for the per-formance by PBS. NPR and their sta-tions of copyrlgh(ed published nondra-matic musical composI(Jons Jn the rep-ertory of ASCAP. 'Elowever. for suchuse from the effective date of thisSchedule threugh DECember 31. 197r8,5$ percent of the above sum shall bepaid not later than Dcce&nber 31, 19r8.(b) The pa&vnent required by para-graph (a) sha)l be made ln two equalpaymen(s on July 31 and December 31of each calendar year.
(c) In the event that in the future anunaffiliated or new radio station be-comes a member of NPR. the basicrate described in paragraph (a) hereofshell be increased by the amountASCAP wou/d have received from saidstation under 9304,5 and $ 304.6 forthc balance of the term remaining. Inthe event a current member of NPRshould leave that membership, thebasic rate described Jn paragraph (a)hereof shall be dec~eased by theamount ASCAP would haye receivedfrom said station Jf they h'ad been anunaffi)iated station unde)" rJ 304.5 and

f1 304,6.
(d) In the event that a station be.comes a member r.": ceases t,o be amember of'PBS, the basic rate de-scribed in paragraph &a) sha)J be in.creased or decreased by 84,000 for thebalance of the term,
(e) Records of use. (1) PBS and NPRshall maintain and quar(erly furnishto ASCAP copies of the(r standard cueshee(s listing the nond;amalio perfor-mances of musica) compositions onPBS and NPR programs during thepreceding quarter (including the title,composer and author, type of use, andmanner of performance thereof. Ineach case to the extent such Jnfonna.tion is reasonably obtainable by pBSand NPR in connection therewith), Nosuch cue sheets need be furnishedprior to October 1. 19')8.
(2) PBS and NPR stations shall fur-nish. to ASCAP upon thc, request ofASCAP a music-use rcport during oneweek of each calendar year. No morethan 20 percent of the total number ofPBS stations, and no more than 20percent of the total number of HPRstations shall be required to furnishsuch reports to ASCAP ln an& one cal.endar year.

ft 304.4 Pcrforrnancc of other musicalcompositions by PJIS and )(J'E( arrd()rcir a&a&icos.

The following schedule of rates andterms shall apply to tire performanceby PHS. by NPR, bv stations of PBS.and by a&a(iona of NPR. of copyrivht-cd published nondramatic musrcaicompositions. other tharr &ornposi&ioas
Jlr &he reperiory of ASCAP and other
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nnd ter)us (stab))shed by this section.the ratrs and ter)us of nny licenseagrrclncnts entered into by copyrightowners and coiieges. unh:ere{ties, andothe:I'o»pl'ofit c&)veal ional lnist'ILu
tlons concerning tile performance of
cooyrighlcd lnusicnl compositions. in-
cluding pcrformar;res by nonprofitradio stations, shaH apply In lieu ofthe rates nnd tcrras of l,his section.

(c) Rc &patty rate. A pbbUc broadcast-
ing cniily v'ithin the scope of this sec-tion mny perform published nondra-
rnniic m;lairai comnosltlons subject tothe foHowing schedule of royaltyrates:
For RU such corn)&csliious in thc repertoryot ASCAP, $00 annucuy.
Fcr au surh cnmposi)Inr&s In the ri pertoryof Broadcast Musie, lae. IBM(). 59o snnu-any.
For RU such eoruposiuans in the reperLoryot SSSAC, lne.. $20 ennuauy.
For ihe v. rtormance ot any o)her such cola.

pcs! Hola $ 1,

For performances of Lhe repertory ofASCAF, BMI, and SRSAC fronl the ef-fective dale of th)s schedule throughDecember 31, 19'l8 a fec of 56% of theabove rates shaQ be paid.
(d) Payl&)enf Of. rOyaity .rafr. Thepublic broadcasting entity shall payLhe required royally rate to ASCAP,BMI and SKSAC not later than Jnnu.arv 31 of each calendar year. For per-formances from the effective date oi'hisschedule through December 31.I978, the required fee shRU bc paid notlater than Septen)ber 1. 1528. The re.quired fee for the per'formance of allother musical. compositions shaH bepaid noi later than the cnd o( the cal-endar year'n which the work was pcr-

for)ncd.
(e) Records of use. A public broad.casting entity subject to this sectionshaU furnish to ASCAP, BMI, andSESAC upon request a music-usereporL during one week of each calen-dar year. 'ASCAP, Bldf, and SESACeach shal) not in any one calendar

year, request morc than 10 slaLions tofurnish such reports.
I 50 I.5 Pcrfor&ns»re nl'&unicef rcn)posi-

lions by other pebue brundrnsling enii.
iic&«

(a) Seo)&r. This section applies lo theperformance of copvrirhlrd published
nondrama(.fc musical rom! )ositions byradio stations nol. Ilcrnsrd Io COHegc",urdvelsities or other no»prof)i cdvca-tiona) lnsi,iiutions. And not nff!Haledwith Nl')l,

(b) Vol))ntary license aarrrn)rnts.
Notw)thstnnd)nr, the srhrdvlc of rate sand terms established in this section,the rates and Lrrn)s nf Ally )Iri»seagric mcnls enlcrrd In)o hv copyrightowners and nnnprnfil rnciio sla)irma
w!Lhin Ihc scope ut il)is si rtlon con-
cerning the perfonnnurc of rui&grig»Ied musirn) ron)positions, inriuair&R
pcrfarlnanccs by nol)Plciii rad&O Sia.

than such colnpnsil.iona subic~t to i,he
PrOVIRIOnn Of 1't U.S.C. I)8(b)(2).(a) Octeruci))ation of royaHy rate.
For ihe per(or&nance at surh a work In afraiure pres »)ation of pts'1 $ lbo, .Fur the per(or)capel of such a work asbarker lund or Lhr)&)e cn)sslc In a PilS pro-rrs)n. $ 15.
For Lhe orrtcrlnanilt of surh R work in sfr«lure prcsr»taiioc) of hPIL. $ lc.For ihe prrtennnnre ot such a «nrk «elbsekcround er cur)ne mus)c in an )Iptt&

prucr&)&n. $3.50.
For l)lr pirtvnuanee of SuCh a work in afeature prelenialiou of s slat)en ot PBS,,535,
For the perfonnance ot such a work asbackground or Lh&uoe )nuslc in a prcsra)n ~

of a station of PBs. slo.
For the perlormsnee of such a work in sfeature presentation ot a sta)!ou of t(PR.

$5.
For the perforu)ance ot such s work as .background or Lheale lnusic ln s programof natation ot NPR,52,

For the purposes of th)s scheduleseries the»le music rates shall bedoub)e the single program rate for theentire series.
(b) Payment of royalty rate. The Ie-quircd royalty rate sha)) be paid toeach copyright o))sler not later thanJu)y 31 of each calendar year for usesduring the first six months of that cal-endar year, and not later than Janu.ary 31 for uses during Lhe )ast six:months of the precedling calendar,year. Ifowever, the payment of the;ro)'alty Secs for uses ln 1978. subse- ~

que»L to the effective date of th)s;schedule. need not be made untU Jan- inary 31, 19'I &.
(c) Records of vie, PBS and EIPELshall. upon the request of a copyright,owner of a pub)ishcd musica) workv:ho believes a musical composition ofsuch oas)er has been performed underthe tern)s of this schedule, per)nitsuch copyrlghL owner a reasonable op-portunity io examine their stand tdcuc shorts listing the nondramat!c per-formances of musica) colnnoSiiions onPBS and NPE5 programs. Any localPBS and NPEL station that is requiredby f 304.3(ei(3) to prepare a music usereporL shall, upon request of a copy-,r)ght o)sslcr who bc')loves a musicalCOlnPosltion of such olvner has beenperformed under the terms of 1hisschedu)e, perndt such copyright o)vnerto cxanline thc rcporL

$ 3048 Prrfornianre of tuus)cu) compos).lions by pul&lir bri&ndri&riine enulies li~censed Io eeurge» or un!vers!)irs.
(A) Scope, This seclion nppuis to theprrtormnnce of copyrighted pvbHshed»olidralnni[c mltsical composltio))s bync)&r refit radio sin!.lons nhich are li-e)'n'rd tO COHCI'.CS, un!VCreilleS. Ornonprofit rducni!ellal inslitu-ti»la And which Are noi at(lusted ihe

Vntuntary Iirrnsr aarern)ents.
~(l&i«'lil&slallilll)g the scllcdulc of )ates

250'71

tions. shall npp)y ln lieu of Lhe ratesnnd terms of Ibis sect&on.
(c) Rovattv rate. A pubHc broadcastIng entity sciil»n Lhc scope of this sec-tion may perfornl published nondra.mat)c musical compositions subject tothe fo)lowing schedule of royaltyrates:
(1) For radio stntinns with no )norethan 20 watts translniiler poweroutput:

For a!I such compos!lions In the repertoryot ASCAP. 5)50 anr&unuy.
For ail such roulposliirus in the repertoryOt Bali,5150 annus!Iy.
For all such cca)per!Lions In the repertoryot SESAC,)ne,. 5Sb ar&nu«Uy.For the pertorr)ance et any ocher such co)A.position. $ 1.

For perfor)nb»res of the repertory ofASCAF, B)df. nnd SFCAC from the ef-fective date of this schedule throughDecember 31. 1978. a fee oi" 56 percentof the above rates shall be paid.(2) For radio stations with morethan 30 watiS transmitter poweroutput:
For aU such ec)upas!L!o)&s in ihe repertoryot A8CAP. 5450 annus Uy.For aU eurh con)Pcsilions in the repertoryot BMI, $450 atu)ua)U&.
Fnr au such eomposltlo)&s In the repertoryof SESAC. Ine„$100 annuauy.For the performance of any ether such rom-posll lou, $1.

For performances of the repertory ofASCAP, BMI, and SZSAC from the ef.(ective date of this schedule throughDecember 31. 1928, a fee of 58 percentof the above rates shall be paid.(d) Payment of royalty rate. Thepublic broadcasting entity shall paythe required roya)ty rate to ASCAP,B) fl, and SESAC nnt )ster than Jnnu-aly 31 of each calendar year. For per.forlnanccs from the effective date ofthis schedule through December 31,1070. the required fce shall be paid notlater than September l. 15'l8. The re-quired fce for the pert&)rmancc of a)lother musical compositions shall bepaid not later than the end of the cal ~ender year in which the work was per-formed.
(c) Records of use. A pubHc broad-casting entity subject to this sectionshall furnish .to ASCAP, BMI, andSRSAC upon request n music.usereport a»ring one )reek of each calen-dar year. ASCAP. BM). and SESACeach shall not ln any one calendaryear request»lore than 10 slaiions tofurnish such reports.

I 30).2 Recording rlsh)s, rates )»)1 ierlns.'n)

Scope. TlliS SCCL)on establishesrates and terms for the recording ofnondramatic perforrnanccs nnd dis-pia)s of mrssical wor) s on nnd for theradio and tel)vision programs oipubl'.c bronclrastlnr. entitlrs, wllcthc'ror )lot in synrhronisniion or timed re-lationship with ihe visual or aural co ) ~ten .. nnd for the )asking, rcproduc-l., l

L
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uses during the first six months ofthat calendar year, and not later thanJanuary 31 for uses during the lash sixmonths of the preceding calendaryear. Prov(dc@ horocttcr, That pay-'ment of fees for uses In 19'lg. subse.quent to the effective date of thisschedule, need not be made until Jan-
uary 31, 1979,

(d) Records of lrse. (1) lvlalntenanceof cue sheets. PBS and its stations.NPR and Its stations, or other pub)icbroadcasting entity shall maintain andfurnish to copyright owners whosemusical works are recorded pursuant.to this schedu'lo copies of their stand-ard cue sheets listing the recording ofthe musical works of such cop)'right
owners. Such cue sheets shall be fur-nished nol, )ater tha n July 31 of eachcalendar year for recordings duringthe first six months ot the calendar.
year, and not later than January 31 ofeach calendar year for recordingsduring the second six months of the.preceding calendar year. No such fur-nishing ot cue sheets sha)1 be requiredbefore January 31, 1979.

(2) Content of cue sheets. Suchncuesheets shall include:
(I) The tlt)e, composer and author tothe extent such information is reason-ably obtainable.
(Il) The type of use and manner ofperformance thereof in each case.
(Ill) For concert music, the actual re.corded time.period on the program,plus all distribution and broadcast in»fornratlon. available .to the pub! Icbroadcasting entity.
(c) Pfttrrff of use reports tcrtth the

Copyrittht Royalty Tribunal (CRT)-(I) J)cpostt of cue sheets. PBS snd itsstations, NPR and its stations, orother broadcasting entity shall depositwithe(he CRT copies of their standardmusic cue sheets listing the recordingpursuant to this schedule of the rnusl.cal works of copyright owners. Suchcuc sheets shall be deposited not )atcrthan July 31 of each calendar year for'reeordingS during the firSt SiX rnOnihSof thd calendar year, and not laterthan January 31 of each calendar yearfor recordings during the second sixmonths of the preceding ca)endaryear. No such deposit of cue sheetsshall be required before January 31.1979.
(2) Content of eue sheets. Such cuesheets shall include:
(i) The Litle. composer. and author tothe extent such Information Is reason-ably obtainable.
(ii) Tho type of usc and manner ofperformance Lhercof in each case.
(III) For concert music, the actual re-corded Lime period on Lhe program,plus all distribution nnd broadest in-(ormaiion available \ o lb 0 publicbroadcasling entity.

(ion„and distribution ot Copies audphonoreeords of public broadcasting
programs containing such recordedgrondramatlc performances. and dis.0"ays of musical works so)cly for Lheosc ot transmission by publicadcasling entities, as defined in 1'7
UN.C. 118&g). The rates and terms es-tablished ln this schedule inc)ude thcmaking of the reproduciions describedln 17 U.S.C. 118(d)(3).

(b) Royalty rate,
(1) For uses described in subsection(a) of a musical work in a PBS distrlb.uted program:

Feature fMMIs I I IsfaSracrtscound Is.eeThcttter
slnele pcocchctt or riser hcrlce pcoscafn 20.00outc c kcc lcS pros cwet ~ ~ I 0,00

(3) For such use of a musical work Ina NPR produced program. For pur-poses of this schedule "Nations)Public Radio" programs Includes a))programs produced in'whole or In partby NPR. or by any NPR station orother nonprofit institution or organi-zation under contrae(, with NPR;
Feature ate.ee3 I I re II.Mhect e .e e Iee

tst For such uses other than tn aPBS distributed television program:
Feature t".0.50Feature cconeecrrcpcr cftlnute& 0.00Jracrtscttund

10.007'hcruer
chef ~ fI I I c i II.Ms -I-M s . I.'ee

For such uses other than In aNPR produced radio program:
Feature

IS.00
eetunk e e . ale

For the nuru ses of thh schesute. a"concert" fea.ture shall be deemed tobe thc nondramatic presentation of.allor part of a symphony, concerto, orother series work originally written forconcert or opera performance.(5) Thc schedule of fees coversbroadcast usc for a period of threeyears follolving the fir t broadcast.Succeeding broadcast usc periiods willrequire the following additions) pay-ment: second three-year period-50percent; each three-year period there.after-25 pcrcenL: provldcd that a 100percent additional payment prior lothe expirrtlion of Lhe first, three-yearperiod lvill cover broadcast use duringall suhseqrrer!L broadcast usc periodswithout limilation. Such succeedinguses lvhich nre subsequent to Dccern-bcr 31, 1983 shall be sub)ect Lo therates eslabi is lied in this schedule,(e) Pay(ace( nf royalty rates. PBS,NP)L. or oint.t public broadcastingelltity shall pay Lhe reqrllrl'd royaltySees Lo each copyright owner not. Interthan July 31 ot each calendar year for

$ 301.8 Terms alrd rates of royalty pay-rn«nla for ihc rrae Of published plcrorl ~nl graphic, cnd aculprural works.
(a) Scope. This seclion establishesrates-and'terms for thc use of pub.fished pictorial. graphic, and sculptur-al works by public broadcasting enti-tles for the actlyitles described in 17UA.C. 118. The rates and terms estab.lished In this schedule include themaking ot the reproductions describedIn 17 U.S.C 118(d)(3).
(b) Paya!ty rate. (I) 'The followingschedule of. rates shall apply \o theuse of works within the scope of thissection:

For such uses in a PBS distributed program:For 0 tealurcd dispiay of a work. S)0.For background and montage crLhrhiay. S)5.For usc ot a work for rhrogcam Identificationor for rhcmartc use. Sso.For the disrtlay ot an art reproduction copy-righted separately from the v:ork of (Incart from which rhe worL seas reproduced.irrespective of a'hclher the reproducedwork o( tine art is copyrighted so as to besub)«ct atro to payment of a display feetmdcr lhe terms of this schedule. $20.For such uses in orner than FBS dlstribuledrfccgTarnsl
For a tealurcd display of a work. 520.For background and mon(age crisislay, S)0.For use ot a work for program identificationor for thematic usc. S(0.For the dLupiay ot an art rcrfrotluctron copy.righted scparatcr&'row the work ot tinears from which the work rvas reproduced.irrcspcclivc of whether the reproducedwork ot f!ae art is copyrlghlcd so «s lo besubicct also lo paymcnr, ot a display tce'nderthe terms of this schedule, 010.

(2),"Featured display" for purposesof this schedule means a full-screen orsubstantis))y full.screen display. Jlrtydisplay less than fu))-screen or sub-s(antlally ful)-screen Is deemed Lo be a"background or montage display".
(3) "Themat/c use" is the utilizationof the work of one or more artisiswhere the works constitute the centralthelne of the progranl or convey astory )inc.
(4) "Display of an art reproductioncopyrighted separately from the workof fine art fram which the work wasreprodueedM means a transparency orother reproduclion ot an under)s'ingwork of fine arts.
(c) Pay(sent o/ royalty rate. PBS orother public broadcasting entity shallpay the required royalty fees Lo eachcopyright owner not later than July 31of each calendar year for uses duringthe first six months of that calendaryear, and not )ster than January 3lfor uses during the last six months ofthe preceding calendar year. Prortdcd,houcvcr, That payment of fees toruses in 1978, subsequent to Lh«effcc.tive date of this schedule. need not bemade ur iil January 31, 1979.(d) Records of use, (I) PBS and itsstations or other public broadcastingentitY shall rnainlnin arid furnifshcllhcr Lo copyrighL owners, or lo lireoffices of generaily recognized organi
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Eattons rcpresentinte the copyrightowners of pictorial. ttraphic, and sculp.tural works, copies of their slandardlists containing thc pictorial. graphic.and sculp(urn) works (lisp)nyed onthelt programs. Such noUce shall in.
clt1 tie thc nantc of the copyright,
owner. if kt&own, lhe specific source
Il'Qfll Is'hlrh thc work was taken, a dc.
see(pl)on of Lhe «Ork uSCd. the title Ofi)le i)t'oglatrs On Which thc work wasvsvd. nnd tho date, of the originalbronctcast of tltc program,

(2) Such listings shaH bc furnishednot later than July 31 of each calen-dar year for displays during Lhe firstsix tnonths of Lhe calendar year. andnol, later than January 31 of each cal-endar yea). for disPlays during thesecond six months of the precedingcalendar year. No such furnishing oflistings shall be required before Janu-ary 31. 1979.
&e) Ffffnp if ttse reports toff)t fAeCRT. (1) PBS end its stations ot otherpublic broadcasting entity shall depos-it v:lth the CRT copies of their stand-ard lists containing Lhe pictorial.graphic, and sculptural works dis-played on their progratns. Such noticeshall include the name of the copy-right o«7ter, if knou&. the specificsource frotn u'hich the «ork wasLaken. a description of the work used,the title of the progratn on which thework was use'd, and the date of Lheoriginal broadcast of the program.(2) Such listings sha)l be furnishednot later that July 31 of each calendaryear for dlspIays during the first, sixmonths of the calcndat year, and not,later than January 31 of each calendaryear for displays during the second sixmonths of Lhe I preceding calendaryear. No such furnishing of )istingsshall be required before January 31,1979.

(f) Terms of ttse. &I) The rates of thisschedule are for unlimited broadcagt,use for a period of three years fromthe date of Lhe first, broadcast use ofthe work under this schedule.(2) Pursuant to thc provisions of 17U.S.C. 118(f). nothing in this scheduleshall be construed to perm!t, beyondthe )itnlts of fair use as provided in 1'4U,S.C. )07. (.he product)on of a trans-rnlssion program drawn to any sub-stantial cxtcnt, from n published com-pilation of plctorlal. graphic. or sculp.(ural works,

RULES AN() REGULATIO)(S

030) 9 Uhknn1cn copyright owners
I f PSS and Its stations. NPR and itsstations, or olhcr public broadcastingentity !s not atvace of or unable tolocate a copyright o«ncr who is enti-tled to receive a royalty paymentunder this ParL they sha)l retain \herequired fee in a segregated trust ac-count for a period of three years frotn

Lhe date of the required payment. Noclaim to such ro)alty fees shaH bevalid aftt r the expiration of thc threeyear period. Public broadcasting enti-tles may establish a joint trust, fundfor the purposes of this section. PubHcbroadcasting entltic" shall make avail-able to the CRT. upon rcqucst. infor.mat(on concerning fees deposited intrust funds.

9 304.10 Cost of living adjustment.
(a) On August I, 1979 the CRT shallpublish in the Fzoztvtt. REotszER anotice of the change ln the cost ofliving as determined by the ConsutnerPrice Index (all urban consumers, allitems) from the first Index pubHshedsubsequent to the effective dale ofthis schedule of royalty pn)7nents tothe last, Index pub)islted;.Prior toAugust I. 1979. On each August Ithereafter the CRT shall publish anotice of the change in the cost ofliving during the period fram the firstIndex published subsequent to theprevious notice, to the last index pub-lished prior to August I of that yest.(b) On the same date of the noticespublished pursuant, to paragraph (a),the CRT shall publish in the Psoxsuvr.REorsTER a revised schedule of. rateswhich shall adjust those royaltyamounts established in doHar dmouhtsaccording to the change in the cost ofliving deterznined as provided in para.graph (a). Such royalty rates shall befixed at the nearest doHar.(c) The adjusted schedule of ratesshall,become effective thirty daysafter publication in the FztIEtutL REc-I STER.

$ 304.ll Notice of restrictions on use of
reproductions of tnsnsnttsslon .pro-
tershls

Any public broadcasting entitywhich, pursuant to 17 U.S.C. 118. suP.plies a reproduction of a transmissionprogratn to governmental bodies ornonprofit institutions shall include

25673
wilh each copy of the reproduction awarrdng notice stating in substancethat the reproductions may be usedfor a period of no more than sevendays from the specified date of trans.mission„ that the reproductions must,be destroyed by the user before or atthe end of such period. and that a fail-ure to fully comply with these termsshall subject the body or institution tothe remedies for infringcrnent of copy.right.

) 30).l3 Atncndtheat of certain regula-tions.
Subject to 17 U.S.C. 118. the Admln.istrative Procedure Act and the Rulesof Procedure of the Copyright Royal ~ty Tribunal. the CRT may at anv timeamend, modify or repeal regulations inthis Part adopted .Pursuant to 17U.S.C. 118(b)(3) by which "Cop)eighto«7)ers may receh'e reasonable noticeof the use of their works" and "underwhich records of such use shal) bekept by public broadcasting entities."

Ii 304.13 Issuance of interpretative regula+tions.
Subject to 17 U.S+. 118, the Admin-istrative Procedure Act and the Rulesof Procedure of the Copyright Royal-ty Tribunal. the CRT may at, any time.either on its own motion or the motionof a person having a significant inter-est ln the subject, matter, Issue suchinterpretative regulations as may benecessary or usefuI to the impletnenta.Lion of thts Part. Such regulatfotISmay not prior to January 1. 1983. alterthe schedule of rates and terms of roy-alty payments estabttshed by thisPart.

f 304.14 I(epact to Congress.
On January 3. 1980 the CRT. afterconducting such proceedings as it mayd eem appropriate. shall transmit areport to the United.States Congressmaking such recommendations con-cerning 17 U.S.C. 118 that it finds tobe ln the public interest.
Rffectlve date: This part becomes ef-fective on June 8, 19V8.
Adopted: June 8. 1978.

TrtobtAS C. BRENNAtt,
Chafrman,

Copyrighf Royalfy 2'r(bttnaL
IFI) Dec. 78-10158 Pt)ct) 8-7-V8; 11003 ptn)
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Table 3. Total Broadcasting Hours and Annual Average Hours Broadcast PerStation, Public Television and CPB-Qualified Radio Stations,Piscal Years 1970-76

Television CPB-Qualified radio

Number of Annual average Total annual Number of Annual average Total annual~ Fisml year stations hours/station hours (millions) s6ftionsa hours/station hours (millions)

1970

1971

1972

197'974

1975

185

193

207

221

235

N.A.

3171

3314

3431

3663

3873

N.A.

0.6

0.6

0.7

0.8

0.9

N.A.

N.A.

103

121

121

140

150

N.A.

4838

5353

5923

6327

6446

N.A.

0.5

0.6

0.7

0.9

1.0
1976 253 4542 N.A. N.A. N.A.

N.A. -. Not available.

a. Figures represent the number of stations on the air at the beginning of the fiscal year, and do not always
agme with the nurrher of authorized stations as shown in Table 2.
Sources: Cor~mration for 'Public Broadcasting, Public Television Licensees Fiscal Year, 1974, Advance

Edition, Table 19, p. 32; Status Report on Public Broadcasting 1977, Advance Edition, pp.14-16;
Financial Suranary of CPB-Qualified Radio Stations Fiscal Years 1973-1976, Appendix A, Table l.



Table 9. Income of Public Broadcasting, Fiscal Year 1976a

(millions of dollars)

Source
Public

television
CPB-qualified

radio Total

Total income:
to system
to support organizations
to licensees

261.4
87.2

274.2

50.7
16.6
34.1

412. 1
103.8
308.3

Pederal income:
to system
to support organizations
to licensees

97. 8
73.3
24.5

16.3
15.1
1.2

114. 1
88.4
25.7

Nonfederal income:
to system
to support organizations
to licensees

263.6
13.9

249.7

34.4
1.5

32.9

298.0
15.4

282.6

a. Preliminary CPB estimates.
Source: Corporation for Public Broadcasting and the National Centerfor Education Statistics, .U.S. DHEW, Education Division,Status Report of Public Broadcasting 1977, Advance Edition,p. 11.
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Table 2

Public Broadcasting Revenue by Source, FY 1996

(Preliminary)

gad~~gm el v''n tern ubli Broad a in

Income Source
Amount 'o of ota Amount +ogf~oQJa

CPB Appropriation

Direct Federal

Local Government

Slate Government

State College

Other Public College

Private College

Foundation

Business

Membership

Auction

All Other

Re ortable Gross Income

68,750,000

6,346,356

11,604,575

29,691,150

60,145,434

3,975,529

11,857,842

47,966,827

67,639,117

127,983,078

2,009,120

31,436,026

469,405,054

14.6%

1.4%

2.5%

6.3%

12.8'/o

0.8%

2.5%

10.2%

14.4%

27.3%

0.4%

6.7%

206,250,000

57,629,347

46,635,071

257,327,124

95,153,255

13,090,761

13,776,216

110,654,743

223,251,495

327,534,410

19,128,152

115,890,684

100.0% 1,486,321,258

13.9%

3.9%

31%

17.3%

6.4%

0.9%

0.9%

7.4%

15.0%

22.0%

1.3%

7.8'/o

100.0%

275,000,000

63,975,703

58,239,646

287,018,274

155,298,689

17,066,290

25,634,058

158,621,570

290,890,612

455,517,488

21,137,272

147,326,710

1,955,726,312

14.1%

33%

3 0'/

14.7%

7.9%

0 9'/o

1.3%

8.1%

14 9%

23 3%

1.1%

7.5%

100.0%

Nonfederal Financial

a ia u t NFFS 3 4308698 84.0% 1 222 441 911 82.2% 1 616 7 0 60 270

Source: Corporation for Public Broadcasting



Table 5

Entrepreneurial Revenues of Public Televison and Radio Stations

Fiscal Years 1990 - 1996
(In Thousand Dollars)

Public Television Stations Public Radio Stations

Fiscal Year

1990

1991

1992

1993

1994'995

1996~~

Amount

$46+31

549,738

553,804

$59,936

594,896

589,552

$105,983

% Change fr
Prev Year

NIA

7.4%

8.2/0

11 4%

58.3%

-5.6%

Amount

$7,961

$9,171

$11,058

$12,546

$14,112

$15,270

$16,067

% Change fr
Prev Year

NIA

15 2%

20.6%

13.5%

12.5%

82%

'Of 1994 Revenue, $19.1 million was -pass-through" revenue to the non-public broadcasting entities and

did not benefit television stations.
I

"Due to the new FASB and CPB NFFS simplification reporting standards, direct comparison

between 1996 and prior years'ata should be avoided.

Source: Corporation for Public Broadcasting
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No. 87, April 1996

Twenty Years ofPublic Television Programming.
Highlights ofthe 1994 CPB Programming Survey

CPB's programming surveys have been conducted biennially since 1974. This latest insta1lment
reviewed U.S. public television station programming during the 1994 fiscal year—October 1,
1993 through September 30, 1994. Two system-wide progrannning developments had a
significant influence on the 1994 results.

The most far-reaching of these developments was the 1991-92 PBS children's initiative. While the
initiative actually occurred two years pzior.to the 1994 survey period, its full impact was not
seen until this survey. The 1994 survey documents a full-scale shift toward increased emphasis
on children's product.

Another development was the addition of a late-night stzipped series, Charlie Rose. The sheer
footprint of this series in the national feed was'arge enough to notably alter the latest results.

The efFects of these most recent developments are reviewed here as are over 20 years of public
TV prograznming histozy. There are definite patterns in the how public television prograxnming
has evolved since 1974 and these patterns have detezmined where the system stands today.

Trends in the Infrastructure

Public TV is a nearly universal and often duplicative service with a history marked by fairly
rapid growth in the years covered by this suzvey. Today, public TV covers 99% of the U.S. and
reaches, as a local service, many of the smallest mazkets in this country. Between 1974 and 1994
public TV station ranks grew from 238 to 353—a 48% increase. In 1974 the average public
broadcaster was on the air for 10.6 hours a day. In 1994 that figuze was 17.8—a 68% rise
(Figure 1).
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Figure 1:. Trends in Broadcast Hours
Average Daily Hours per Station
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At the same time the number of stations per licensee—one measure ofduplication—was also
increasing. In 1974, the number of stations per public broadcaster was 1.6, while in 1994 the
figure was 1.8—a smaller 13% gam. (Formore detail on these and other trends discussed m this
paper, see Table 1 at the back ofthis document.)

The History of PTVs Pro~amming Mission

Over the last 20 years, four patterns emerge that have a major role m today's definition of the
public TV programming:

 The rise ofthe newspresence. A nightly news presence was once only a gleam in the eye of
public TV executives. When it became a reality, it began a trend that continues to the present.

~ T/ie discovery ofratings. Once public TV progranuners realized that viewing was a necessary
precursor to membership, they increasingly relied on information and shlls programmmg-
how-tos, nature, science, exercise and history—to increase the number ofviewers at their
stations.
The decline ofcrdture. An increase m news and informational progmmmmg as well as a more
competitive marketplace meant less time and product for cultural fare such as drama, film,
musio'dance and comedy.
The revitalization ofchildren sprogramming. After years ofsteady scheduling, air time for
children's programming declined in the 1980s as ratings dropped. Today however, children'
programming has reclaimed its lost territory and gathered significantly more.

The Rise ofthe Nnvs Presence. The early 1980s saw pub1ic.TV executives seriously discussing an
'ncreased nightly news presence. They desired to be a majorplayer in the American news arena.
Information had always been within the scope ofpublic TV programnnng but, up to this point,
public TV did not offer daily coverage ofcurrent events. The goal was simple: to have an
increased influence m shaping American's perceptions of the world around them.



Table 1

public Television Programming, 1974-1994 'istoricalTrends — Part l-

305 322
178 186
178 169

291 303
164 169
164 169

272 281
156 160
166 160

System Characteristics 1974 1976 1978 1980 1982 1984 1986 1988 1990 19S2 1994

Number of Television Stations 238 253 341 349 349

Number of Broadcasters 151 152 1 93 198 198

Broadcasters in the Survey 161 152 176 178 181

Broadcast HouraNumber of Programs
Average Annual Hours per Broadcaster 3,872 4,542 4,894 5,128 6,421 6,542 5,650 6,135 6,392 6,303 6,500

Average Annual Number of Programs
per Broadcaster 6,547 7,607 8,282 8,823 S,162 8,978 9,327 10,127 10,319 9,862 10,379

percentages. of Broadcast Hours
Program Content
General
News and Public Affairs 8

information and Skills
Cultural

4
General Children's & Youth
Sesame Street
Other General

82.7 84.3
12.6 11.9
15.9 19.S
17.9 20.9
10.7 10.0
212 17.8
4A 3.8

86.8 86.8
11.0 12M
23.6 22.8
22.1 21.9

8.7 8.9
16.1 15.5

5 3 5 6

86.6 8?.9
12A. 14.1
24.5 26.5
22.6 20.1

7.5 7.9
14.8 14.8
4.8 5.5

85.9
16.4
29.5
20.5

6.5
11.4

1.6

84.6 86.3 89.8
16.3 17.6 17.4
31.7 31.5 28.7
17.9 1S.1 17.5
5.8 6.0 14.6

11.7 11M. 11.0
1X k9 06

91.6

194'6.8

16.0
19.8.
SX
0.6.

Instructional
Children & Youth Adult

17.1 16.6
154 16.2

1.9 1.4

14.9 14.7
13.7 13.?
1Z 1.0

14.3 13.0
12.9 12.4

1.4 0.6

14.5 15.5 13.7 11.6
8.7
2.S

8.9
5.8
3.1-'otes:

1. 1974 and 1976 are calendar years. 1978 to 1994 ate October through September Sscal yeats.
2. In 1988, 1990, 1992 and 1994 only broadcasters in the 50 US states wtMe sutveyed.
3. In 1986, 1988. 1990, 1992 and 1994 the News and Pubsc Affaits categoty inchded 'Business or Cetsumet".
4. General cMdren and youth categoty does nct include Sesame Street

since this is reported separately.
' 6. After 1974, some general terence proyams with Instructional applicafions were'double counted If aired

during school bouts when school in session. The Hectnc Company was one such program when R ran
on Public Television. Columns may total to more than 100% due to this doubts counbng.



Table 1

public Television Programming, 1974-1994 'fstoricalTrends — Part ll

System Characteristics
Number of Television Stations
Number of Broadcasters

2
Broadcasters in the Survey

238 253
151 152
151 152

272 281
156 160
156 160

291 303
164 16S
164 169

305 322
178 186
178 169

341 349 349
193 198 198
176 178 181

1974 1976 1978 1980 1S82 1984 1986 1988 1990 1992 1994

Broadcast Hours/Number of Programs
Average Annuai Hours per Broadcaster 3,872 4,542 4,894
Average Annuai Number of Programs

per Broadcaster

5,128 5,'421 5,542 5,650 6,135 6,392 6,303 6,500

8,823 9,162 8,978 9,327 10,127 10,319 9,862 10,379

Percentsges of Broadcast Hours
Producer
Locai (Broadcaster's Faciiities)
Any PTV Source

4
Consortium/Co-Production
Children's TV Workshop
Independent and CTW
Independent Producer
Foreign Producer
Any Foreign Participation
International Coproduction
Commercial Producer
Commercial and Non-PTV ITV Producers
Non-PTV ITV Producer
Other

Distributor
Local Distribution Only'ublic

Broadcasting Service
Regional PTV Network
Other

11.4 10.1 7.7 7.0
45.4 48.2 52.2 46M

2.5 1.7 1.8 ,2.7
22.0 18.8 16.8 17.1

5.9 6.1 5.3 7.9
7.8

5.8 7.6 9.1
4.7

1.9 2.8. 2.7 3.2

5Z
37.6

3.1

6.7 5.7
45.6 44.4
2.6 3.3

15.8 16A
29.1 )

11.3 9.2
6.0 8.9 11.0

4.1 4.3 4.1
3.9 2.8

5.5

5.2 4.6
27.1 32.0

9.8 9.?
16.1 15M

4.1 4.6
31.0 32.8
6Z 5.8

14.1 12.1

19.4 18.7
8.7 7.7

252 25.9
10.7 10.0

5.3 4.6 0.7 OA
4.4 4.3 4.6 5.5

4.0 3.1 2.9 3Z
5.1 4.6 4 4 3 5 4 0. 4 6 4 4. 0.1 04 0.6 0.6

11.3 10.0 7.4 6.8 6.2 5.6 4.9 . 6.4. 5.7 4.9 4A
62.1 69.3 71.6 69.6 67.1 65.3 63.9 62.0 59.4 62.7 63.1

9.6 6.2 5A 7.6 10.8 13.0 14.0 17.8 23.8 23.1 23.3
17.0 14.5 15.6 16.0 15.9 16.1 17.2 13.8 . 11.1 94 9%

Presenter
Non-PBS Programs (No Presenter)
PBS Programs

WNET or WGBH
Single Presenter, Another Licensee
Co-Presentation of PTV Licensees
GTW
Non-PTV Presenters
Other

ttotes:
1. 1974 and 1978 are cakindw yeats. 1978 to 1994 ata October thtough September "sc
2 tn 1988, 1990, 1992 and 1994 only broadcastets in the fiO US states were
8. Ptoducer definitions and categories wete changed in 1984 and then again in 1992. The figutas for

those years compared to the previous years may vary simply due to the de nttionat changes.
4 ln1988 U.S. Coprocktction replaced Consonium.
8. Presenter information added in 1992. previous years unavafiable. ihe presenter is defined as the entity

that negotiates program cfistnbution agreements with PBS. lt may or may not be the actual pnxtucer.

37.3 37.3
62.7 62.7
18.8 18.0
124 17-4
9.2 Sa

14M 12.0
7.1 6.9
1.2 OZ
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